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Pp. 215-218. Regarding the effect of disclaimer by Trustee in Bankruptcy, 
see also Ex parte Ladbury, in re Turner ^ <md Ex parte Walton, in re Levy, 
both noted in * Weekly Notes,' 1881, p. 90. 



THE LAW OF FIXTUEES. 



CHAPTER L 



FIXTTJBES DEFINED. 

1, The term "fixtures," considered etymologically. Chap. L 
denotes things fixed, fastened, or annexed ; and of course. Fixtures,^ 
by implication, fixed, fastened of annexed to something *^***°*^2^®^ 
else. This meaning, which may be called the natural in. 
meaning of the word, is also the current meaning in 
ordinary popular discourse ; and it is also, to some extent 
at least, the legal meaniug of the word, as will appear 
from the following attempted definitions of it, that is 
to say, — 

(1.) Things which have been so affixed to the realty as 
to be deemed a part of it, and which are no longer 
removable by the original owner (3 Abbot's N.Y. Dig. 
412); 

(2.) Things fixed or attached to something perma- 
nently, as an appendage and not removable (Webster; 
Worcester) ; and 

(3.) Accessories to houses or lands which become imme- 
diately on annexation part of the realty itself (Wharton ; 
Taylcwr; Washburn). 

On the other hand, there are legal authors who have 
defined the term " fixtures " in a sense which is directly 
the reverse, that is to say, the sense of removability, as 
will appear from the respective definitions following of 
the respective authors whose names are annexed to their 
respective attempted definitions, that is to say, — 

(1.) Personal chattels annexed to the land, removable 

B 
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OHAr. L by the party annexing them (Amos & Ferard ; Bouvier ; 
&c.); 

(2.) Personal chattels fixed to the freehold, and not a 
part thereof (Borrill). 

Moreover, this latter interpretation of the term 
** fixtures ^ has received the sanction of certain English 
judges of the foremost eminence, for example. 

In the case of Sallen v. Runder (a), decided in 1834, 
Parke, B., in the course of his judgment, said, ^ The term 
'fixtures* has now acquired the peculiar meaning of 
personal chattels which have been annexed to the free- 
hold, but which are removable at the will of the person 
who has annexed them/' 

Again, in the case of Shaen v. Bichie (b), decided in 
1839, the same learned Baron said, '' The word ' fixtures* 
is a very modem word, and is generally understood to 
comprehend any article which a tenant has a power of 
removing," although at the same time he admitted that 
such was not its primary, that is, etymological, meaning. 

In view of this ambiguity of the word ** fixtures," in its 
various uses, it may perhaps be as well to define the term 
in the following neutral manner, that is to say, things 
associated with, and more or less incidental to, the 
occupation of lands and houses or either thereof, and 
with regard to which the question most frequently arising 
is that of their removability by the person claiming to 
remove them. 
Variety of 2. To the curiously disposed, the wavering definitions 

reasonsforr" ^l^ich are set forth in § 1 above, may possibly be sug- 
gestive of the fact (as fact it appears to be), that the law 
of fixtures in its historical developmeut has undergone a 
change amounting almost to a revolution or inversion. 
For doubtless the term "fixtures" originally connoted 
in every instance of its use that sort of positive fixation 
and positive annexation which the etymology of it 
suggests; and if it now connotes (as it does) in the 
general instance no such idea at all, but on the contrary 

(a) 1 C. M. & R. 266. (6) 5 M. & W. 175. 
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the very opposite idea, namely, the right of the tenant Chap. L 
^^ to unfix and remove,'* there must be some historical 
or economic reason for a change so complete. And 
in endeavouring to account for this change, two cir- 
cumstances are to be noted: First, The comparative 
infrequency in early times of disputes regarding fix- 
tures eo nomine ; and Secondly, The scantiness of allusion 
to the subject in the early records and memorials of the 
law. 

This scantiness of allusion is indeed at first sight 
remarkable. Thus, the word fixtures does not so much as 
once occur either in the abridgment of Bacon or in that of 
Yiner as a substantive head of law; nor is it mentioned 
among the " Termes de la Ley." It occurs, indeed, in 
Comyns' Digest, but in the addenda only, and not in 
the principal body of that work. In the Year Books, it 
is as infrequent, nor do the smaller compendiums, digests, 
and abridgments of the early law present the name in 
any greater prominence or frequency. Nevertheless, the 
nucleus of the law of fixtures is found in all those early 
records, the materials of the law there given being, how- 
ever, stowed away among the subordinate divisions of 
other and at first sight unconnected heads of law. Thus, 
in the abridgment of Bacon, we find the following some- 
what obscure allusion to them under the head of " Exe- 
cutors and Administrators " : — " (H) What shall be 
deemed the testator's personal estate or assets in the 
hands of the executor ; and herein — (1.) .... (2.) .... 
(3.) What shall be deemed his personal estate; and 
therein what things shall go to the heir, and not to the 
executor ? " But the most numerous allusions in the early 
treatises to the subject of fixtures are found under the 
head of waste or wast ; and this is a circumstance of great 
significance. For although the precise relation of fixtures 
to waste or wast may not be altogether easy to define, 
yet, roughly speaking, it is this, — namely, waste is the 
law of fixtures regarded from the landlord's point of viewi 
fixtures is the same law regarded from the tenant's point 

b2 
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duF.h of yiew. And apparently it is from the great economic 
improyement of the tenant in his modem relations to the 
landlord, in other words, from the development of a sort 
of ** tenant-right/' that the twofold and ambiguous mean* 
ing of the term ** fixtures " has arisen, — ^the tenant's right 
of removal (with all its incidental consequences) being in 
modem times the only point of view from which the 
question is regarded. 
Fixtnras,-- 3. The inversion in the meaning of the word ** fixtures," 
caneFror^ referred to and accounted for in paragraph 2, supra, may 
modification be attributed to two principal causes, namely, (1.) The 
silent influence of the Common Law as it successively 
adapted itself by its own inherent powers to the altering 
social circumstances of the successive centuries ; and (2.) 
The express results of the statutory enactments which 
have in modem times been passed to regulate the law, — 
these last mentioned enactments having reference usually 
to landlords and tenants only, but sometimes also to the 
various derivative relations (hereinafter specially con- 
sidered) that may arise under that primary relation. 
Fixtures,— 4. The subject of fixtures will be best considered 

sabdi visions of j- a ai n m • i 

the subject according to the loUowing scheme. 

Part I. — Firstly, beginning with the primary relation 
of Landlord and Tenant, — we shall consider, 

I. The strictly agricultural class of fixtures (including 
the barely necessary or completory class), — the old law 
of their irremovability by the tenant as against his 
landlord, and how far that old law remains to the pre- 
sent day, and how far it has been avoided by custom 
giving to the tenant a right of removal ; and more par- 
ticularly how far it has been altered by statute (Chap. L 
§§ 1 and 2). 

IL The trade class of fixtures (including the mixed 
agricultural class); also the domestic or ornamental 
class of fixtures, — the modem law permitting (under 
some few restrictions) their removal by the tenant as 
against his landlord (Chap. II.). 

And from the foregoing consideration we shall derive 



FIXTURES DEFINED. 

THE EuLE OF THE Law OF FIXTURES, and also express Chap. I. 
that rule and illustrate its application (Chap. III.) ; and 
we shall then work out the two subsidiary considerations 
involved in the rule, namely : — 

(1.) The measure and method of the annexation of the 
fixtures to the freehold (Chap. IV.) ; and 

(2.) The construction of written agreements purport- 
ing to modify more or less the general law regarding 
fixtures (Chap. V.). 

And lastly, we shall consider the distarainability of 
fixtures for rent by a landlord, and what provisions for 
the landlord's protection exist in case his remedy by 
distress should be threatened to be affected, either 
(a) By the trustee in bankruptcy or execution creditor 
of his tenant, or (b) By any mortgagee of the tenant 
(Chap. VI.). 

Part II. — Secondly, with a view to considering the 
law of fixtures in its more general bearings, we shall 
inquire into the quality of fixtures, and shew that they 
are real estate, although for certain purposes (and prin- 
cipally by force of certain statutes) they may be, or may 
be dealt with as, personal estate (Chap. I.). 

Having settled the quality of fixtures, we shall next 
consider the law of fixtures in the following relations, 
chiefly of a derivative character, that is to say, — 

(1.) The relation of vendee or grantee as against his 
vendor or grantor, and persons claiming under either 
(Chap. II.). 

(2.) The relation of mortgagee as against the trustee 
in bankruptcy and as against the execution creditor of 
the mortgagor (prefixing to this consideration a brief 
statement of the provisions of the Bills of Sale Act, 
i878), (Chap. III.). 

(3.) The relation of the trustee in bankruptcy or 
execution creditor of a lessee as against his lessor 
(Chap. IV.). 

(4.) The relation of the executor as against the heir 
of a tenant in fee simple; and the relation of the 
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Ohaf. I. executor of a tenant for life or in tail as against the 
remainderman or reversioner (Chap. V.)- 

(5.) The relation of the outgoing tenant as against the 
incoming tenant or (after the expiration of his lease) 
as against the landlord, including herein the time for 
and manner of removing fixtures by the outgoing tenant 
(Chap. VL). 

And (6.) The relation of the preceding incumbent of 
a rectory or vicarage or of his executors as against the 
succeeding incumbent or the bishop (Chap. YII.). 



( 7 ) 



PART L 

LAXDLORD AXD TEXAXT, FIXTURES BETWEEN* 



CHAPTER L 



THE OLD LAW, BEIS6 FIXTCBES OF THE AGBICULTURAL 

ASD BABELT KECESSABY GLASS. 

SECT. L 

Be CoBDBOii Lawy as unaffected by Statute. 

5. If we call to mind the peculiarity of the relation Part L 
subsisting in old times between the lessor and his lessee — g"^^ j * 
a relation in which siaius was everything, and in which '~ 

eontraet had no place, the tenant being the mere bailiff ]u4,^what it 
or agent of his landlord — we can readily understand .^*^» ^^ ^^7 
how, in that early state of society and of property, 
the maxim Aceessio cedit principali found unobstructed 
operation. From this maxim, which in its special 
application to land assumed in the civil law the 
form of ''Solo eedU, quod Boh inaedifioatur** and in 
our own law- the form of '' Quidquid plantatur solo, solo 
eediij* it followed in virtue of the relation aforesaid 
subsisting between landlord and tenant, that everything 
of whatever sort ptU up upon or put into the soil by the 
tenant straightway became part and parcel of the soil, and 
the tenant had no right, even during his term, to remove or 
to unfix it again. It was, in fact, the landlord*s fiature 
from the first, and the tenant had neither any property in 
it, nor any right to or power over it, beyond its use, in 
this the earliest phase of the agricultural relation, or so 
long as this phase of that relation continued. And it is 
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Part I. matter of history, that the primitive relation in question 
8eci\'i. subsisted in all its unmitigated rudeness for a period 



sufficient to allow the full development of the law of 
agricultural fixtures purely and simply so called, that is 
to say, of erections and other things which were indis- 
pensable to the bare or necessary enjoyment or culture of 
the land as such. The primitive rigour of this branch 
of the law of fixtures admits therefore of the simplest 
explanation ; the continuance of that rigour down to the 
present times, although it is at first sight more difficult 
to explain, nevertheless admits also of 'the readiest 
explanation. The relation of landlord and tenant did 
not admit the interference of equity; it is, in fact, 
notorious that the law of landlord and tenant, meaning 
thdreby the Common Law, in all its essential parts, was 
established, and almost upon its present basis, so early as 
the reign of Edward I., and therefore almost a century 
before the Court of Chancery grew to be a permanent or 
recognised jurisdiction ; and it is a maxim of the English 
law, that equity cannot (although legislation may) check 
or modify a legal principle or rule that has once become 
established. Unless, indeed, upon some sufficient equit- 
able ground ; and, truth to tell, the villein had little (if 
any) equitable ground of complaint : "Nam scienti alienum 
esse solum, potest culpa objici, qu>od temeri aedificaverit in eo 
solo, quod intelligeret alienum esse'* (a), which, being 
translated, means, that the tenant has himself to blame, 
for that he knew beforehand the land to be another's, 
and yet he inconsiderately built thereon at his the 
tenant's own expense. 
The old 6, So soon, however, as the tenant acquired, as from 

to mitigate, *te various social and political occurrences of the epoch 
failure of jjg yj^A more and more acquiring, however gradually, a 
certain separate and independent character or capacity, 
and so soon as he was in such capacity legally competent 
to contract, instead of deriving as theretofore all his 
rights from status merely, the severity of the then 

(a) Ids(8. of Justinian^ ii. 1, 30. 
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existing law of the agricultural relation began to be Part I. 
perceived and to be denounced, and efforts were devised sbot! I. 
in the hope and with the view of mitigating it ; but all 
such direct efforts were without effect. For we find, in 
the reign of Edward IT., in a contention between a 
landlord and his tenant, respecting the claim of the 
latter to take down certain agricultural erections put 
up by himself upon his farm, that the decision of the 
court was adverse to the tenant's claim ; or, as stated in 
the Year Book (a), 17 Edw. 2, the lessee of land built a 
house upon the land, and afterwards pulled it down, and 
was adjudged guilty of waste for so doing. The same 
question was again raised (after centuries) in the great case 
of Elwes V. Mawe (6), decided by Lord EUenborough in 
1803; and the before-mentioned decision in the Year 
Book was affirmed. The inducement for bringing this 
case forward at all at the time, appears to have been the 
hope of being able, upon the strength of the (as we shall 
see) admitted liberality of the modern law of fixtures, 
that is to say, of fixtures other than those of a strictly 
agricultural character, to extend the like liberality to the 
strictly agricultural fixtures also, and thereby to dissipate 
and to dispel by one decision, conceived in the modem 
spirit, the rigour of a law which had descended without 
mitigation from the olden times. 

7* This case of Elwea v. Mawe, being a leading case jiiu^ v. 
upon this branch of our subject, wants to be stated at ^^Y^i **»« 

■■• o ' leading case 

length. Now the facts of the case were these : — upon the oM 

The plaintiff was seised in fee of a certain messuage Ing't^e^aCT^" 
and farm, and demised the same to the defendant for cultural class 
twenty-one years, as from the 12th of May, 1779. AhotU 
fifteen years he/ore the expiration of this term, defendant 
erected on the farm, at his own expense, a substantial least- 
hotise, a carpenter's-shop, a fuel-house, a pump-hotise, and a 
fold-yard. These erections were of brick and mortar, 
land were roofed with tiles ; their foundations were also 
about a foot and a half deep in the ground. The 

(a) I. 518. (5) 3 East, 38. 
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PartL oarpenter's-shop was closed in, and the other bnildings 
h"(^.I. were open to the front, and were supported by brick 
pillars. The fold-yard wall was of brick and mortar, and 
its foundation also was in the ground. After enjoying 
the improvements which he had so made, the defendant^ 
towards the expiration of his term, ptdled them all down^ 
dug up the foundations, carried away the materials, and left 
the premises in the same state as when he entered upon them. 
The erections were necessary and convenient for the 
occupation of the farm, which could not be managed 
without them. 

Upon these facts the question for the Court to decide 
was, whether the defendant had a right to take away the 
erections ; and Lord Ellenborough, C.J., delivering the 
opinion of the Court, spoke as follows : — 

''This was an action on tHe case in tHe natnre of waste by 
a landlord the reversioner in fee against his late tenant. . . . The 
general rule on the subject of fixtures is that which is laid down 
in the Year Book, 17 Edw. 2, p. 518, to the following effect, 
namely, that where a lessee having annexed anything to the free- 
hold during his term afterwards takes it away, it is waste. But 
upon this rule certain exceptions have at various times been 
attempted to be engrafted, and in some instances have been effec- 
tually engrafted, in favour of trade. The principal one of such 
exceptions is the tenant's right to remove those utensils which he 
has set up in relation to his trade. Thus we find Lord Holt in 
PooWs Case (a) laying down (in the instance of a soap-boiler, an 
undertenant, whose vats, coppers, Ac, had been taken in execu- 
tion, and on which account the first lessee had brought an action 
against the sheriff), that during the term the soap-boiler might 
well remove the vats he set up in relation to trade, and that he 
might do it by the common law, and not by virtue of any special 
custom, in favour of trade and to encourage industry, but that 
after the term they became a gift in law to him in the reversion, 
and were not removable. He adds, that there was a difference 
between what the soap-boiler did to carry on his trade and what 
he did to complete his house, as hearths and chimneypieces, 
which he held not removable. The indulgence in favour of the 
tenant for years during the term has been since carried still 
further, and he has been allowed to cany away matters of orna- 
ment, as marble chimneypieces, pier-glasses, hangings, wainscot 

(a) Salk. 368. 
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fixed only by screws, and the like : Beck y. Behow (a). But no Pabt I. 
adjudged case has yet gone the length of egtablUhing thai lmUding$ Chap. I. 
siLbservient to purposes of agriculture, as distinguished from those of qect. I. 
trade, have been removahle hy an executor of tenant for life, nor by 
the tenant himself who huiU them during his term, . . . Lord 
Kenyon, in tlie case of Dean t. AUaUey (h), and the other judges 
in the other cases, uniformly mention the benefit of trade, and 
never mention agriculture, as the purpose for which the buildings 
were erected. . . . Indeed, this latter class of buildings {seiL 
trade erections) have always been put and recognised as a known 
allowed exception to the general rule as it applies to other classes 
of buildings; and the exception therefore merely corroborates 
the general rule. To hold otherwise in the present case would be 
to run contrary to the uniform current of legal authorities on the 
subject. The defendant had therefore no right to remoTC the 
buildings in question." 

8, Such having been the decision of the Court in Elioea v. 
Eltoea V. Mawe, the endeavour which was then made to pr^^Jl^t'he 
bring the law of the early affricultural fixture into existing com- 

xnoD Ihw as 

greater conformity with the more general law upon the regards the 
subject of fixtures failed of its object, and the early XJ'of*'^^ 
rigour of that law survived, in respect of all agricultural fixturea. 
erections, whose foundations (like those in the principal 
case) are let into the ground. Nor has any subsequent 
attempt been made, at least in this country, to mitigate 
that early rigour by judicial decision. Apart therefore 
from the statutory provisions hereinafter explained in 
detail, and apart from certain devices hereinafter illus- 
trated by which the rigour of that old law may be 
avoided by the tenant, the law with regard to agri- 
cultural fixtures is still the old unmitigated law ex- 
pressed in the Year Book of Edw. 2, and re-affirmed 
in Elwes v. Maiue, namely, that such fixtures are and 
remain landlord's fixtures even when erected by and at 
the expense of the tenant, and are not at all removable 
by the tenajit either before or after the expiration of his 
tenancy, — unless there should be some express agree- 
ment between landlord and tenant (of which hereafter) 
or some custom of the country (of which hereafter) to 
the contrary. 

(a) 1 P. Wins. 94. (6) 2 Esp. 11. 
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Part I. 9, Besides agricultural fixtures properly so called. 
Sect. I. there are other fixtures that are subject to the like 



Fixtures, rigorous law, namely, fixtures of a barely necessary or 
*Pfi*t^^**/ completory character. The law as regards this class of 
law to, when fixtures, and the character of the class, will be gathered 
neceMary and ^^^^ ^^^ ^^^ nextly mentioned decisions, that is to 

oompletory gay, — 

In the 24 Eliz. in Cookers Case (a), one Cooke brought 
an action of waste against one Humphrey, and for waste 
assigned (inter alia) the distraint of two doors with their 
cheek posts. Humphrey pleaded the erection of the 
said doors and posts by himself after the commencement 
of his tenancy, and their removal at (act7. before) the 
expiration of it, and upon demurrer the justices held 
that Humphrey's defence was no plea, Mr. Justice 
Pirryam stating as follows : — 

*' When the lessee takes glass windows or doors wkicli were 
already in the house at the time of the granting of the lease, 
sncli taking is waste ; moreover, if the lessee annexes anything 
to the frank tenement and afterwards takes it, sncIi taking also 
is waste. Now some doors are a defence to the frank tenement, 
as outer doors, while others are less in the natwre of necessities, 
for example, the inner doors which separate the apartments 
within the house. It seems, therefore, that a lessee who erects the 
posts for outer doors, and slings the doors upon them, cannot after- 
wards remove these doors during His term ; but it is otherwise 
with inner doors." 

And in the 41 Eliz., in ihe case of Warner v. Fleet- 
wood (6) quoted by Lord Coke at the conclusion of his 
report of Herlahenden*8 Case (c), it was resolved per 
totam curiam that glass annexed to windows by nails, or 
in other manner by the lessor or by the lessee, could 
not be removed by the lessee, for without glass it was 
no perfect house ; and by lease or grant of the house it 
should pass as parcel (hereof and that the heir should 
have it, and not the executors ; and it was likewise then 
resolved that wainscot, were it annexed to the house by 

(o) Co6iC% Case, Moore, 177. 

(b) Warner v. Fleetwood, cominouly called Herlahinden 8 Case, 

(c) 4 Rep. 64a. 
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the lessor or by the lessee, was parcel of the house ; and '^^^ ^• 
that there was no difference in law ^* if it be fastened by Sect.* I* 
great nails or by little nails, or by screws, or by irons 
put through the post or walls (as have been invented of 
late time), but if the wainscot is by any of the said 
ways, or by any other way, fastened to the posts or walls 
of the house, the lessee cannot remove it, but he is 
punishable in an action of waste, for it is parcel of the 
house ; and so by the lease or grant of the house {in the 
same manner as the ceiling or plastering of the house), it 
shall pass as parcel of it." 

10. In the early agricultural relation the erections Agricul- 
and other the improvements of the tenant possessed in barely nece«* 
all cases a close affinity for the land — an affinity not "^7 ®' *?™" 

*' ^ pletory classes 

unlike that chemical affinity which some substances areoffixtuies, 

found to possess towards others ; and just as these latter Jesembhmoe 

substances, instantly they are brought into sufficient between. 

proximity with each other, coalesce in the production of 

a new compound, so also the early agricultural erections 

by reason merely of that their essential affinity became, 

instantly they were erected, indissolubly and in a 

manner chemically united with the land, so that from 

their union there resulted a new compound, to wit, a 

farm of a better condition than before, or, in other words, 

a fundus instructus, wherein the instrumentum, or fixture, 

was swallowed up and merged in the land. And so, in 

like manner, the doors in Cooke's Case, and the windows 

and wainscoting, in Warner v. Fleetwood, possessed an 

analogous affinity for and correspondence with the house 

to which they were annexed, so as thereby instantly to 

unite in an indissoluble manner with the house. They 

were in fact merged and lost in the house, just as the 

agricultural erections were merged and lost in the land ; 

and the house, in consequence of their addition to it, 

became a better, because a more perfect, house, that is to 

say, a domus instructa, more or less. 

11« From the foregoing comparison, this principle or 
maxim follows, — that having regard in each case to the 
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Part I. nature of the principal subject-matter, all such additions 
Sect. .1 made to it as partake of its own nature, and which in 
A^^eeiMo consequence of that similarity of nature are calculated 
eedit prinei- readily to merge in and unite with it, are to be regarded 
^reg^neral ^ becoming, instantly upon their union with it, part and 
form of the parcel of the principal subject-matter; and therefore, 
quidplaniaiur generally, if it be possible to find a like afSnity, together 
M)h^ioU} cedtt ^j^jj ^ Yilie necessary character, to exist between any rea 
principalis whatsoever, and its particular fixture or appen- 
dage, then it would only be consistent in every such case 
to hold that the appendage instantly coalesced with, and 
formed part and parcel of, the principal subject-matter, 
the maxim accessio eedit prindpali holding invariably in 
all cases of such combination. This latter maxim is in 
fact only a more general form of the principle Quidquid 
plantatur solo, solo eedit, which underlies the law of the 
strictly agricultural class of fixtures; and for its due 
application in any given case, it is only necessary to 
inquire what is the proper or distinctive character of the 
particular principal subject-matter, or res principalis. 
The inheritance, it is true, in general consists of land 
purely and simply so called, and the fixtures, which in 
such a case present an inherent affinity to it are those 
only which are strictly agricultural. Sometimes, how- 
ever, and in fact more frequently than not in these 
modern days, the inheritance consists of land plus some 
particular acquired character of as permanent a nature as 
the land itself; and in the case of land having this per- 
manent acquired character, the particular fixtures which 
would have an affinity to it, would be those objects or 
things which were themselves also in some essential 
manner peculiarly subservient to the enjoyment of the 
land in that its permanently acquired character. 
Accesio 12, The principle expressed in the preceding para- 

^Mli—illat g^^P^ i® illustrated by the Salt-pans Case of Ifxuton v. 
tnitionof Salmon (a), decided in 22 Geo. 3. In that case, the 
Sbe^&Se-jpaiM inheritance consisted of salt-works, and the fixtures which 

^^^^' (a) 1 H. Bl. 259, n. 
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were the subject of dispute were the saU-pans used in P^t L 
the works, two things between which there was an bect! I. 
evident correspondence and affinity, or similarity of 
mutual adaptation* The case presented no circumstances 
of peculiarity giving rise to any equity as between the 
parties, so that the simple question to determine was 
this, whether the quality of the inheritance should or 
should not determine the quality of the fixtures also, 
that is to say, should determine whether these fixtures 
were irremovable, as forming part and parcel of the 
inheritance ; for it was admitted that the salt-pans were, 
as a matter of fact, removable, and that too without 
damage either to themselves in the removal or to the 
building in which they were placed. Lord Mansfield 
recognised the importance of regarding the quality of 
the inheritance as the primary consideration in deter- 
mining the quality of the fixtures, and after briefly 
stating the then law of fixtures, in the ordinary applica- 
tions of it, stated as follows : — 

" The present case is veiy strong. The salt-spring is a valuable 
inheritance, but no profit arises from it unless there is a salt- 
work, which consists of a building, &c., for the purpose of 
containing the pans, &c., which are fixed to the ground. The 
inheritance cannot be enjoyed without them. They are accessories 
necessary to the enjoyment and use of the principal. The owner 
erected them for the benefit of the inheritance ; he could never 
mean to give them to the executor, and put him to the expense 
of taking them away, without any advantage to him, who could 
onlj have the old mateidals. On the reason of the thing there- 
fore, and the intention of the testator, they must go to the heir." 

13. The same principle was also afterwards recognised Aecemo 
and acted upon by Lord Brougham in the case of Fisher ^K,:^iii^-' 
V. Dixon (a), where he stated as follows : — tmtion of 

^ \ maxim, from 

" If a cider-mill be fixed to the soil, though it is a manufactory case of manu- 
and erected for the purpose of a manufactoiy, yet if it is really ^e,^ify, 
solo infioewm, it is perfectly immaterial whether it be for the 
purpose of a manufactory, or of a granary, or of a barn, or of 
anything else. It is a fixture on the soil, and it becomes part of tlie 
soU. Can any man say, that one of the great brew-houses would 

(o) 12 CI. & F. 312. 
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PabtL 
Chap. L 
Sect. I. 



Gaaelien, — 
nccestiory to 
gas-pipes. 



Tapestries 
and statues, - 
aocessory to 
munsioii and 
staircase. 



belong to tlie executor, becanae it is erected for the purpose of 
a manofacture which is whoUy unconnected with the land? . . . . 
It haB nothing to do with the land, as maj be seen bj those who 
will take the tronble of looking at anj of the brew-houses in 
London, which are established in places where it would be verj 
difficult to find a blade of grass, much less a crop of barley, of 
which to make malt. But although it is a manuf actoxy, . . • . it 
would go unquestionably to the heir." 

14. In StweU V. Angerstein (a), decided in 1868, where 
S. bought from A. the lease of a house and the convey* 
ance purported to pass the fixtures generally, Willes, J., 
held that, there being gas-pipes in the premises which 
undoubtedly passed with the house, certain gaseliers also 
passed as necessary appendages, for without the gaseliers 
the gfiis-pipes would be useless; and it did not matter 
that the gaseliers might be unscrewed and taken off 
without injuring the freehold. They were in the same 
position as the pump-handle to a pump, which would be 
of no use without the handle. And in D'Eyncourt v. 
Gregory (J), decided in 1866, which was a case of the 
replacement of the old mansion upon certain settled 
estates by a new mansion, both larger in dimensions and 
more costly and magnificent in its fittings-up, Romilly, 
M.R., spoke of the internal fittings-up of the new mansion 
as follows : — 

" Both the painting and the tapestries could unquestionably be 
removed in this sense, that they could be taken down, and the 
place be either left open or be filled with satin ; so likewise the 
satin in the frames could be taken down, and the gaps replaced 
by paper ; and doubtless the paper, being stuck close to the wall, 
could not be removed. But, in my opinion, in all these cases, 
whether it be paper, or satin (or panels), or tapestry, they are all 
part of the wall itself, and they are fixtures not to he removed. In 
all these cases, the question is not whether the thing itself is 
easily removable, but whether it is essentially a part of the building 
itself from which it is proposed to remove it, as in the familiar 
instance of the grinding-stone (c) of a flour-mill, which is easily 

(a) 18 L, T. (N.S.) 300, (b) L. R. 3 Eq. 382. 

{C) 8ee Wy»tow*8 Case cited in Place y. Fagg, 4 M. & B. 2S0, n., de* 
oided in 14 Hen. 8. The last-mentioned case QPlace v. Fagg% decided 
in 1829, is its it' also a bignal instance of the application ot the same 
principle. 
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remoTable, but whicli is nevertheless a part of the mill itself, and Part I. 
goes to the heir. .... With respect to the carred kneeling Chap. I. 

fig^ores on the staircase in the great hall, and the sculptured ' — - 

marble yases in the hall, they appear to me to come within the 
category of articles that cannot be remoTed. I think it does not 
depend on whether any cement is nsed for fixing these articles, or 
whether they rest by their own weight, but upon this — whether 
they are drietly and properly part of the arehitectwral deeign for 
the haM and etairease itself. .... They resemble the stone of a 
mill, which is part of the mill itself, and goes to the heir-at-law." 

Similarly, in the American case of Snedeker y. Waring, AmericaTi 
more fully stated in paragraph 64b, infra, Mr. Justice J^^,Z.^. 
Parkes made the following very pertinent remarks re-nisethe 
garding fixtures which are so as ornamental accessories. 
He said : — 

" By the civil law, colnmns, figures, and statues, used to spout 
water at fountains, were regarded as immovable, or real (a). . . * 
And Pothier says, that when in the construction of a large 
vestibule or hall niches are made, the statues attached to those 
niches make part of the house, for they are placed there to 
complete the house {ad integrandam domum), 

** By the French law statues placed in a niche made expressly 
to receive them, though they may be capable of removal without 
fracture or deterioration, are immovable, or part of the realty (b). 
. . . Also, when a statue is placed on a pedestal, or base of 
masonry, constructed expressly to receive it, the statue is 
governed by the same rule as when it is placed in a niche (c). 

" Now, I think, the French law, as applicable to statuary, is in 
accordance with reason and justice." 



Also, in the case of Stewart y. Douglas, decided in Scotch law 
1870, otherwise called the Murthly Castle Case, the Sheriff- "^^ *^® 
Substitute expressed himself as follows upon this same 
point, viz., the coalescence of the fixture as an accessory 
of the principal hereditament, viz. : — 

" The nice distinction between conjunctions with the tenement 
by driven nails and screws appears a very flimsy element by itself 
to determine the question. No doubt the construction of the 
article is of primary importance, but then that must be viewed in 
close connection with its object or destination following on the 
intention of the party originally placing it. Accordingly in the 

(o) Dig. 19, 1, 17. (b) Code Civil, Art. 525. 

(e) 2 Rupert. G^n^rale, par Ledru BoUin, 518. 

C 
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Part I. old Scotch caae, 25th of February, 1783, Johnston v. Dolibie, 

g^' J windows and doors brought to the ground, but not yet introduced 

— — into the walls of a house, were neyertheless held to be part of the 



house by destination. In the old English case of Warner y. Fleet- 
wood, quoted by Lord Coke, it was found that wainscot annexed 
to a house was parcel of the house, and that there was no 
difference in law if it be fastened by great nails or little nails, or 
by screws or by irons put through the poets or walls, but if 
ffistened by any of the said ways, or by any other way, the lessee 
cannot remove it, for it is parcel of the house. 

" The Sheriff-Substitute therefore accepts as a general principle 
that wherever he finds the articles such as a tenant would at his 
own hand place in the house leased by him for his own temporary 
convenienca and enjoyment, and not in some considerable degree 
fixed to the tenement, such as would entitle his landlord to 
prevent their removal, then the defender should prevail But 
where any article is so far fixed, and has clearly been originally 
placed to complete the archtteettural design a/nd omamenta;tion of the 
mansum-house and grounds, and obviously intended to be per- 
manent, though perhaps it might be possible to dissever them 
without injury to such, or to the tenement, but which Bepai*ation 
would clearly be injurious to the amenity of the place, whilst the 
articles in their separate state would be little, if at all, suited for 
any other locality, then, in their combined circumstances, the 
Sheriff-Substitute is of opinion that such articles must remain 
where oricrinally placed." 

"^^T^- • ^^* ^^^® principle of the accessory going with the 
jpoZt,— recog- principal subject-matter is recognised even in the old 
to^ld^<Ses! ^^^^ ^^^ text-books. For example, in the Year Book, 
21 Hen. 7 (a), in an action of trespass by the heir 
against the executor for the alleged tortious removal of a 
fixture, Pollard, J., was of opinion that the action would 
lie, for (as he remarked) : — 

" Such things as are fixed or fastened to the frank tenement 
will descend to the heir along with the inheritance, and moreover 
they will pass by feoffment with the frank tenement, e.g., where 
vats are fixed in the ground, whether in a brew-house or in a dye- 
house, they are appurtenances to the frank tenement, and are 
altered from the condition ofchaMeW 

And Kingsmill, J., remarked : — 

" After it is fixed to the frank tenement, it is incident to, jf it 
is not also parcel of, the frank tenement ; and it will in all cases 

(a) 7 Year Book, 264 ; see also 7 Tear Book, 13, 24. 
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go. with the frank tenement And when a person fixes vats Part I. 

in brew-houses or in dye-houses, and then deceases, his heir shall ^^^' |* 

have the vats ; for immediately upon their fixation they are for 

the continual profit of the house, and it is therefore more reason- 
able that the heir should have them (he having also the frank 
tenement to which they are fixed), than that the executors should 
have them (they having nothing whatever to do with the frank 
tenement)." 

Also in the Touchstone (a), it is said, that an executor 
'' shall not have the ineidenta of a hottse, as glass, doors, 
wainscot, and the like, no more than the house itself." 
Ajid in the Office of Executors (J), it is said, that if 
the testator has only a term of years in the premises, and 
die before the term is expired, then his executor will 
succeed to his interest in the land, and also and in virtue 
thereof to his interest in the fixtures (deer, &c.) which 
belong to the land. 

16. The principle was carried to a remoter conse- Aceesno 
quence in the case of Oibson v. The Hammersmith Bail- paii^-^emoter 
way Company (c), decided in 1863. In that case the coMequences 
plaintiff had been joint lessee with X. of a certain mill ciple. 
or factory for a term of ninety-nine years, and also a 
co-partner in trade with him ; but in 1855, X. assigned 
all his interest in the lease and co-partnership to plaintiff, 
on trust to sell. The defendants, in 1862, required to 
take some portion of the plaintiff's manufactory, which 
had not yet been sold, and thereof they gave the plaintiff 
the usual notice under the 85th section of the Lands 
Clauses Act, 1845, and the plaintiff in his turn gave the 
defendants a counter-notice under the 92nd section of the 
same Act, to take the whole. The premises were accord- 
ingly valued on behalf of the company ; but plaintiff 
alleged that certain fixtures and fittings in the manu- 
factory had been purposely excluded from the valuation, 
and he claimed that thd same ought to be included there- 
in. The articles in question were some fixed steam- 
engines, a drilling machine, shaping and planing lathes, 

(o) Pages 469, 470. (6) Page 153. 

(fi) 11 W. B. 299 ; and see Richards v. Swansea Improvement and Tram- 
ways Ch.j 9 Cb. D. 425. 

2 
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Part I. and such like. Eindersley, V.C., acceded to plamtiff*8 
Sbot. l claim, giving judgment as follows : — 

'' The langaage of the 85th sectioii was ' lands ' ; the langaage 
of the 92nd section was not confined to that, but extended to 
'any houae or other hwUding or mMmfcLctory,* so that a person 
having any of the latter had a right to say to the company, ' If 
yon want to take part, yoa mnst take the whole,' not only as 

land, bui <u house, building, or manufactory In snch a 

manufactory as this, even although not a g^ing concern, the 
fixtures make it a great deal more yaluable ; and it would be very 
hard for the company, first, to diminish the value of the premises 
by the removal of the fixtures, and afterwards to insist on pur- 
chasing the premises at their diminished value. The company 
must, therefore, pwrchase the ma/nufactory, that is to say, the 
building as it stood with the engines, &c., and not the mere land 
with its bricks and mortar." 

And similarly in the case of PQe y. PtZe, Ex parte 
Lamhton (a), where the owner of business premises mort- 
gaged them with the machinery and fixtures, and a 
railway company gave notice to take part of the premises 
for their railway, but before the price was fixed the mort- 
gagor died, and the mortgagees entered into possession 
of the property; and a suit was instituted for the 
administration of the mortgagor's estate, which proved to 
be insolvent, and a receiver was appointed, who, with the 
consent of the mortgagees, carried on the business ; and 
arbitrators and an umpire having been appointed to fix 
the compensation-money payable by the company, the 
umpire awarded a sum of 15,950/., of which he certified 
that he had awarded 2800/. in respect of the loss of 
profits in carrying on the business ; and the executors 
claimed the 2800/. as belonging to the mortgagor's 
estate, to be divided among his general creditors, — It 
was held by the Court of Appeal (affirming the decision 
of Hall, V.C.), that the 2800/. was in the nature of com- 
pensation for the value of the goodwill of the business, 
which passed with the premises ; and that the whole of 
the sum of 15,950/. belonged to the mortgagees (a). 

(a) S Gb. D. 36. See also Chitiwn y. Detoes, 5 Buss. 29 ; In re Harper 
and Oreat Eastern R. C, L. B. 20 Eq. 89 ; Ex parte Punnett, In re Kitehen, 
16 Ch. D. 226. 
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17. Bat while the case of Elwes y. Mawe (a\ and the Past l 
principles to be derived from it, have been repeatedly Sbot.'i. 
followed without questioning in England, there has been Z 
of recent times some tendency in America to question ifaiM,— the 
them ; and remembering the differences which existed ^P^Tik 
between the early cultivator of the former country and Amencaj but 
the recent coloniser of the latter, in particular recalling ^^ble. 
the circumstance that no small portion of the settlers in 
America from England have changed their domicile to 
merely escape or to relieve the misery of thraldom to the 
soil, it is only reasonable to expect from the Americans, 
and it would be only patriotic on their part to endeavour, 
that the land laws of their country should be more liberal 
to the tenant and occupier than are the laws of England, 
and that in fact they should be more liberal in the pre- 
cise proportion that modem society is both more enlight- 
ened and more luxurious than ancient society was. The 
principal case in which the applicability of the principle of 
Elwes V. Mav)e to America has been questioned, although 
at the same time recognised, is the following : — 

In the case of Van Ness v. Paeard (J), decided by the Van Ness 
Supreme Court of the United States in 1829, on error ^- ^"^""^ 
from the circuit court of Washington, in an action of 
trespass to recover damages for the removal of the build- 
ings after mentioned, the jury had given a verdict in 
favour of the defendant's right to remove them. The 
defendant, it appears, was a carpenter by trade, and 
plaintiff leased to him a piece of land at a yearly rent 
and with an option to purchase the reversion in fee. 
Defendant after taking possession of the land erected 
upon it a building, two storeys high in front, with a 
cellar of stone or brick, also a shed of one storey. It 
was these two buildings which defendant claimed a right 
to remove. The principal building had a brick chimney 
to it, and defendant resided in this building with his 
family and servants ; but he gave evidence to show that 

(a) Supra, § 7. 

(6) 2 Pet. 137, cited with appioval in 2 Kent's GommentarieSy p. 843. 



22 FIXTURES BETWEEN LANDLORD AND TENANT. 

PabtL he erected the building with a view to carry on the 
Beci\ L business of a dairyman, and that, in fact, the cellar was 



a milk cellar, and the upper storey a place for scalding 
the milk dishes ; defendant also worked in the shed as a 
carpenter. Mr. Justice Story, aflSrming the verdict of 
the jury in the Court below, spoke as follows : — 

" The general role of the common law certainly ib, that what- 
ever is once annexed to the freehold becomes part of it and 
cannot afterwards be removed. The rule is not, however, — nor, 

even within the time of memory was,— 'withont exceptions 

A very broad exception to the mle, and one whose origin may be 
traced almost as high as the mle itself, is of fixtures erected for 
the purpose of trade. 

" The common law of England is not to be taken in all respects 
to be that of America. There can be no doubt that the general 
doctrine as to things annexed to the freehold, so far as respects 
heirs and executors, was adopted by our ancestors ; hut it is not 
80 clear that that law, so fa/r as regards landlord and tenant, was 
adopted in the rigorovs way stated in Elwes v, Mawe. The circum- 
stances of this country rather tended to prove the contrary. But 
that question does not arise here, this being a case of trade 
erections, and not of strictly agricultwral ones" 

jjemar v. And in Lemar v. Miles (a), decided by the Supreme 

^h^\~f 11 Court of Pennsylvania in 1835, in an action of trover for 
Van Ness v. a stcam-eugine, it appeared that the plaintiff was owner 
Pacard, ^£ ^ piece of land with two salt- wells upon it, and that by 
lease, dated in 1828, he let the same with immediate pos- 
session to X. & T., the lessees thereby agreeing to bore 
the wells to the depth of 500 feet (if practicable) in a 
reasonable time, and to make all additional and neces- 
sary erections at their own expense, and in addition to 
pay the plaintiff 430 barrels of salt half-yearly. The 
lease contained also certain provisions enabling the 
lessees, if the speculation proved unsuccessful, to with- 
draw from their engagement; and in particular, if the 
speculation should fail within three years from the date 
of the lease, the said X. & Y. were to be at liberty to 
take away all the improvements, or else be paid the 
value thereof, at the choice of the lessor. In 1830 

(a) 4 Watts, 330. 
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X. & Y. assigned their interest in the lease to Z., who Pabt I. 
erected the steam-engine in question for the purpose of gj^' j* 

carrying on the works. The defendant subsequently 

purchased the engine at a sale by the sheriff under an 
execution against Z. The opinion of the Court, which 
was in favour of the defendant, was delivered by Mr. 
Justice Sergeant, who said : — 

" The general principle is, that a fixture erected by a tenant on 
demised premises for the purpose of carrying on his trade is 
personal property, and may be levied on by fi, fa, against him, 
and at his death (if not sooner disposed of) it passes to his 
executor. These points were decided in Lawton y. LomUm (a) 
and in Bvdley y. Warde (&). In Van Ness y. Facard (c) the 
tenant was hdd not to be liable for pnlling down and removing 
a wooden dwelling-house, with a cellar of stone or brick founda- 
tion, and a brick chimney, which he had erected on the demised 
land with a view to carrying on the business of a dairyman and 
for the residence of his family and servants engaged in the 
business. The present engine being similarly situated must be 
subject to a similar rule. The case is difiEerent from Qray y. 
Holdship ((2), where the copper kettle in the brew-house was 
erected by the owner of the inheritance and would have passed to 
the purchaser of the building, unless specially reserved. Here 
the engine was purchased and erected by the tenant, and was 
never part of the inheritance." 

18. And even in England itself, the genius of the law The old law, 
has led the judges to approve of numerous exceptions, i^^^^ '^ 
upon comparatively trivial grounds, to the rigorous custom. 
principles exemplified by El^jces v. Mawe^ supra. And 
such exceptions (which may be generally stated to have 
grown up by custom) have been grounded largely, if not 
entirely, upon differences in the mode of the annexation 
of the fixture to the soil. For it did not require much 
ingenuity in the early cultivator to perceive that besides 
buildings fixed into the soil other buildings equally con- 
venient might be erected which should either rest upon 
without being fixed into the soil, or which should not 
even rest upon the soil but upon some substructure 

(o) 3 Atk. 13. (6) Amb. 113. (c) 2 Pet. 137. 

(a) 17 Serg. & Rawle, 413. 
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Part I. in the soil expressly prepared to receive them; and 
Bbct.I. it was by resorting to this latter mode of erection, 
that the tenant in early times sought principally to 
obviate the extreme rigours of the old law regarding 
fixtures, being of course fixtures of the agricultural 
class. The case of Culling v. TuffnaU (a) is a good 
illustration of agricultural buildings erected by the 
tenant in this latter way. It was the case of a barn 
raised upon "patens and blocks of timber lying upon 
the ground, but not fixed in or to the ground." Treby, 
L.C.J., who tried the case at Hereford in 1694, declared 
the bam to be removable by the tenant who had erected 
it ; and the ground of his lordship's opinion is stated in 
the report to have been a custom in that part of the 
country of erecting barns in the manner described, with 
a view to carrying them away again at the end of the 
term. But in remarking upon this case, Mr. Justice 
BuUer (Jb) says that although the Lord Chief Justice 
thought proper to rest it upon the custom of the country, 
he (Mr. Justice BuUer) apprehended that it would now 
be determined in favour of the tenant without any diffi- 
culty ; " for OP LATE TEAKS," he says, " many things are 
allowed to be removable by tenants which would not 
have been permitted formerly." And Lord EUenborough, 
remarking upon the same case, says : — " To be sure the 
tenant might (take them away at the end of his term), 
and that without any custom ; for the terms of the state- 
ment exclude them from being considered fixtures: 
* They were not fixed in or to the ground ' " (c). And 
it is certain, that before long, a universal custom crept 
in of removing fixtures, even although strictly agri- 
cultural, which were constructed in the manner of the 
barn, and the relaxation of the law which the custom 
may be taken to have introduced, was afterwards main- 
tained, and has been extended from fixtures of the agri- 
cultural kind fixed up in the manner of the barn, to 

(a) Bui. N. P. 34. (h) Ibid, 

(c) Elfjoes V. Mawe, supra^ s. 7. 
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other fixlures fixed up in a more particular maimer but ^^^ ^ 
for purposes of trade or for residential purposes, and Bbct.L 
not for purposes of agriculture. But before proceeding 
further with the consideration of these further relaxations 
of the old law of fixtures, — which concern principally 
fixtures other than those of the agricultural class, — it is 
desirable to state the statutory relaxations of the old 
law relating to the class of agricultural fixtures properly 
so called. 
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PART I. 

LANDLORD AND TENANT, FIXTURES BETWEEN. 



CHAPTER I. 



THE OLD LAW, BEING FIXTURES OF THE AGRICULTURAL 

AND BARELY NECESSARY CLASS. 

SECT. n. 
Statatory alterations of Common Law. 
Part I. 19, HAVING thus seen the nature of the early law of 

Chap, I. 

Sect. 11. fixtures, the occ6tsions of its original rigour, and the causes 
The statutes, ^^ ^^^ continuance of that rigour (excepting where relaxed 
^^^^olX^^q^y ^^^^^^) down to the present day in respect of the 
Vict 0. 92. early classes of fixtures, which are either strictly agricul- 
tural or barely necessary and complemental, it remains 
to indicate the statutory modifications of that early law, 
with the extent and availability thereof. These statutes 
are chiefly two, namely, 14 & 15 Vict. c. 25, and the 
Agricultural Holdings Act, 1875 (38 & 39 Vict. c. 92). 
14 & 15 Vict. Firstly, there is the protection which is afforded by 
form'buiid" tte statute, 14 & 15 Vict. c. 25, which in its third 
ings, &c., section enacts as follows : — 

erected by 

tenant, wiih « That if any tenant of a farm or lands shall, after the passing 

^'^^^^ f ^^ *^^® '^^*' ^^^ ^^ consent in writing of the landlord for the time 

landh/rd being, at his own cost and expense, erect anyfann huUding, either 

made the pro- detached or otherwise, or put np any building, engine, or ma- 

pertyofthe ehinery, either for agricultural purposes, or for the purposes of 

rem^abie trade and agriculture (which shall not have been erected or put 

accordingly, np in pursuance of some obligation in that behalf), then all such 

buildings, engines, and machinery shall he the property of the 

tenant, and shall he removable hy him, notwithstanding the same 

may consist of separate buildings, or that the same, or any part 
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thereof, may be built in, or permanently fixed to, the soil, bo as Past 1. 
the tenant making any such removal do not in anywise injure the 2^^^'ri 

land or buildings belonging to the landlord, or otherwise do put : — I — 

the same in like plight and condition, or as good plight and 
condition as the same were in before the erection of anything so 
removed ; provided nevertheless, that no tenant shall, under the 
provision last aforesaid, be entitled to remove any such matter or 
thing as aforesaid without first giving to the landlord or his cogent 
one month's previous notice in writmg of his intention so to do; and 
thereupon it shall be lawful for the landlord, or his agent on his 
authority, to elect to purchase the matters and things so proposed 
to be removed, or any of them, and the right to remove the same 
shall thereby cease, and the same shall belong to the landlord ; 
and the value thereof shall be ascertained and determined by two 
referees, one to be chosen by each party, or by an umpire to be 
named by such referees, and shall be paid or allowed in account 
by the landlord, who shall have so elected to purchase the same." 

Under this statute, it will be seen that the tenant, Landlord's 
previously to making erections, whether of a purely ^^g^^e.®' 
agricultural or of a mixed agricultural character, ought ^^ *®^?^**® 
to obtain (if possible) the consent in writing of his Icmdlord removal 
to his so doing ; and the landlord personally, and not his of fl^*^®s- 
agent or bailiff (unless authorized in writing), is the 
person to accord the necessary consent, the matter being 
beyond the usual scope of the duties of such agent or 
bailiff. Also, the tenant before removing the fixtures 
must give the landlord one month's notice in writing of 
his intention to remove them. No form of consent is 
prescribed by the statute, as neither is any form of notice 
of the tenant's intention to remove his erections, or of the 
landlord's counter-notice to purchase same. Therefore 
any form of written words, whether by letter or otherwise, 
would suffice if sufficiently explicit; but the following 
forms will be found convenient ; — 

(1.) Landlord's consent, pursuant to 14 & 15 Vict. c. 25, (l.) Land- 
s. 3, to the tenant erecting or putting up buildings, l^fform^of^^*' 
engines, or machinery. 

To Mr. C. D., of 

I hereby consent, pursuant to the Act 14 & 15 Vict. c. 25, that you 
may, at your own cost and expense, erect or put up in [describe the part or 
pUtce"], being part of the property now oooupied by you as my tenant, 
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Pabt I. Bitnate at in the [pariah or iotptuihip] of 

Chap. L jn the county of [here describe the huUding, engine or 

SECT. 11. machinery'], for agricultural purposes [or " for the purposes of trade and 
agriculture **]. 

As witness my hand this day of 18 

(Signed) A. B. 

(2.) Tenant's (2.) Notice to landlord, pursuant to 14 & 15 Vict. 
of/^~*^™* c. 25, s. 3, of tenant's intention to remove buildings, 

engines, or machinery, after the expiration of one 

month. 

To A. B., Esq., of 

(or To Mr. E. F., agent of A. R, Esq.) 

Sir, — I hereby give you notice, pursuant to the Act 14 & 15 Yiet. 
c. 25, that at, or soon after, the expiration of one calendar month from the 
service of this notice, it is my intention to remove from the [" farm,*' 

*' land/' or ** manufactory," or as the ease may &e], situate at 

in the [parish or township'] of in the county of 

now in my occupation, all [here deseribe concisely the buildings, engines and 
fnachinery intended to be removed]. 

As witness my hand this day of 18 

(Signed) O. D. 

r3.)Land- (3 \ Notice by landlord of his election to purchase at 

lord s counter" ^ / ¥ * 

notice to a valuation all or part of the buildings, engines, or 
form^oT^'" machinery mentioned in the above notice. 

To Mr. 0. D. 

I hereby elect, pursuant to the Act 14 & 15 Vict. c. 25, to purchase 
["all,** or describe the party "being part of,**] the buildings, engines, 

and machinery mentioned in your notice of the day of 

.instant; and I hereby appoint Mr. O. P., of 

as my referee, to ascertain and determine the value thereof, pursuant to 
the statute in such case made and provided. 

As witness my hand this day of 18 

(Signed) A. B. 

88 & 39 Vict. 20. Secondly, there is the Agricultural Holdings 
abie'to K''" (England) Act, 1875 (38 & 39 Vict. c. 92), which came 
land only, j^to operation on and after the 15th of February, 1876. 

and to agricul- ^ , . •' 

tural and The Act, as the title denotes, is confined to England, and 

tenandes ^^®® ^^* extend to Scotland or Ireland. And even as 

only. regards England, it is expressly enacted by the 58th 

section of the Act, that the sort of tenancies to which the 
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Act is to apply are — holdings of not less than two acres, ^^^ ^ 
and which are either Sbot. IL 



(a.) Wholly agricultural, 
or (ft.) Wholly pastoral, 

or (e) Partly agricultural, and as to the residue 
pastoral. 

Therefore the Act is not to apply to the following 
tenancies : — 

(a.) Holdings of less than two acres, although the 

same should be either wholly agricultural, 

or wholly pastoral, or partly agricultural, and 

as to the residue pastoral, • 

(b.) Holdings of a purely domestic or residential 

nature, 
(e.) Holdings for the purposes of trade, &c. 
But the Act extends to cases which are expressly made 
cases of compensation, and also to cases which are 
expressly made cases not of compensation. It is neces- 
sary therefore to consider these two groups of cases 
separately from each other. 

20a. Firstly — Cases of Compensation. The Act 38 & 39 Vict 
provides for compensation being given to tenants inofcom^»- 
respect of three classes of improvements, which are ^o"**— "^***®'* 
enumerated with the details of each class in the 5th 
section of the Act. Of these three classes, only the first 
class embraces matters which properly fall within the 
compass of this work, and of these matters, only the 
following, namely : 

(1.) Erection or enlargment of hmldings ; 
(2.) Making and planting of osier beds ; 
(3.) Making of water meadows or works of irrigation ; 
(4.) Making or improving of watercovrses^ ponds, 
wells, or reservoirs, or of works for the supply 
of water for agricultural or domestic purposes ; 
(5.) Making offences ; 
(6.) Planting of hops ; and 
(7.) Planting of orchards. 
The compensation provided for in the Act in respect 
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PabtI. of such improvements is to be measared inversely 

Sect. li. oecording to the measwre of their exhaustion; and by 

~ the 6th section, it is provided that an improvement of 

OoiIlD6IlBft' 

tion,— amount the first class shall not in any case be deemed for the 
and measure purposes of the Act to continue unexhausted beyond the 
end of twenty years following after the year of tenancy in 
which the outlay thereon was made. By § 7, it is 
provided that the amount of the tenant's compensation 
in respect of an improvement of the first class shall, 
subject to the provisions of the Act, be the sum laid out 
by the tenant on the improvements, with a deduction of a 
proportionate part thereof for each year while the tenancy 
endures after the year of tenancy in which the outlay is 
made and while the improvement continues unexhausted 
(scU. twenty years), a certain limit being fixed by the 
now stating section in the case of the landlord not being 
the absolute fee simple beneficiary. But by § 10 of the 
Act, the tenant is not to he entitled to compensation in 
respect of any improvement of the first class, tmless he has 
executed it with the previous consent in writing of the 
landlord; and by § 11, in the ascertainment of the 
amount of the tenant's compensation in respect of such 
improvement, account is to be taken, in reduction of such 
amount, of any sum reasonably necessary to be expended 
for the purpose of putting the same into tenantable 
repair or good condition. Moreover, by § 16, the amount 
of the tenant's compensation is made subject to the 
following deductions : — 
Gompensa- (1.) For taxes, rates, and tithe rent-charge due, or 

tionsfiom.^^ becoming due, in respect of the holding to which the 
tenant is liable, as between him and the landlord ; 

(2.) For rent due or becoming due in respect of the 
holding; and 

(3.) For the landlord's compensation under the Act. 

And by § 17, in the ascertainment of the amount of 
the tenant's compensation, there is to be taken into 
account, in reduction thereof, any benefit which the 
landlord has given or allowed to the tenant, in con- 
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sideration of the tenant executing the improyements ; partL 
also, by § 19, when a tenant commits or pennits waste, or g "^vV 
commits a breach of covenant, or other agreement con- — - ' - 
nected with the contract of tenancy, and the tenant 
claims compensation under this Act in respect of an Compensar 
improvement, the landlord is to be entitled by counter- iJJJ fo, JJJ^ 
claim, but not otherwise, to obtain on the determination o' breach of 
of the tenancy compensation in respect of the waste or 
breach subject and according to the provisions of the 
Act, such waste not having been committed or permitted, 
and such breach not having been committed in relation 
to a matter of husbandry, more than/<wr years before the 
determination of the tenancy. 

By § 20, it is provided that the tenant shall not be Compensa- 
entitled to compensation under the Act, unless one month and*oounter^ 
at least before the determination of the tenancy he gives notices. 
notice in writing to the landlord of his intention to make 
a claim for compensation wnder the Act; and when the 
tenant gives such notice, his landlord may, before the 
determination of the tenancy, or mthin fourteen days 
thereafter, give a counter-notice in writing of his inten- 
tion to make a claim for compensation under the Act, 
every such notice and counter-notice requiring to state 
as far as reasonably may be the particulars of the 
intended claim. The respective amounts of compensa- 
tion payable to the tenant and landlord respectively may 
be agreed (§ 21), and failing such agreement, provision is 
made (§§ 22-41) for the ascertainment and recovery 
thereof respectively by a reference, and otherwise. 

And by § 59 of the Act, a tenant entitled to compensa- Compensa- 
tion under the Act, if at the same time entitled to^^^^^jfj^ 
compensation under any custom of the country or any of compensa- 

1 11 1 . ^ ^ 1 ^1 ^- xi tion under 

contract, shall elect to take the one compensation or the contract or 
other, and shall not have both. ^^^°^- 

20b. Secondly, Cases not of Compensation. The Act 
further provides in its 53rd section as follows : — 

Where after the commencement of the Act {scil. on or 
after 15th February, 1876) a tenant affixes to his holding 
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Pabt l any enginSy machinery ^ or other fixture for which he is not 
Sucrr.il. binder this Act or otherwise entitled to compensation 
[and which is not so a£Sxed in pursuance of some obliga- 
38 & 39 Vict tion in that behalf, or instead of some fixture belonging 
not ofo^pen- ^ *^® landlord], then such fixture shall "he the property of 
sation, the cmd he removable hy the tenant, 
tti'^pSS" Provided a« foUows : 

of the tenant, (1.) Before the removal of any fixture the tenant shall 
oepting as re- pay all rent owing by him, and shall perform or satisfy 
enrio^^coQ- ^ other his obligations to the landlord in respect of the 

sent of land- holding. 

(2.) In the removal of any fixture the tenant shall not 
do any avoidable damage to any building or other part of 
the holding. 

(3.) Immediately after the removal of any fixture the 
tenant shall make good all damage occasioned to any 
building or other part of the holding by the removal. 

(4.) The tenant shall not remove any fixture without 
giving one montVs previous notice in writing to the land- 
lord of the intention of the tenant to remove it. 

(5.) At any time before the expiration of the notice 
of removal, the landlord, by notice in writing given by 
him to the tenant, may elect to purchase any fixture comr 
prised in the notice of removal^ and any fixture thus 
elected to be purchased shall be left by the tenant, and 
shall become the property of the landlord, who shall pay 
the tenant the fair value thereof to an incoming tenant 
of the holding ; and any difference as to such viJue is to 
be settled by a reference, as in the case of compensation 
under the Act. 

The section is not, however, to apply to a steam- 
engine erected by the tenant, if before erecting it the 
tenant has not given to his landlord notice in writing of ^ 
his intention to do so, or if the landlord by notice m v., 
writing given to the tenant has objected to the erection 
thereof. 

As to what would be considered damage not avoidable 
within the meaning of this section of the Act, reference 
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may be made to the case of Martin v. Boe {a), in which Pabt i. 
Lord Campbell, CJ., said, that, — 8iot.ii. 



"In considenxig this question (a remoTai of eoclesiaBtical 
fixtures by the ezecntors of deceased rector), we treat the re- 
moYal by the plamtiffs as having been in fact effected without 
injury to the freehold. In all cases of this kind injnxy to the 
freehold must be spoken of with less than legal strictness. A 
screw or nail can scarcely be drawn without some iigury, and 
when all the harm done is that which is unavoidable to the 
mortar laid on the brick walls, this is so trifling, that the law, 
which is reasonable, will regard it as none. Upon any other 
principle the criterion of injury to the freehold would be idle." 

And from other parts of this work, it has appeared, and 
will appear, that as a general rule the damage which is 
unavoidably effected in severance and removal of tenant's 
and trade fixtures, is usually only such a disturbance of 
the freehold as is repaired by the incoming tenant upon 
his refitting the premises with the like classes of fixtures, 
and that the disturbance is in fact usually an aid to such 
re-fitting up. 

20c. Finally, as regards both classes of cases, namely. Existing 

- x* J A i» ^ J,' *^d future 

cases for compensation and cases not for compensation, tenanoies,— 
the Act provides generally to the following effect, "PPlj^tion of 
namely, excluded in 

(1.) As to tenancies current on the 15th February, "^^^ °' ^ 
1876, and hereunder — (a) If such tenancies were either 
tenancies from year to year or at will, — then the Act 
applies to them, unless on or before the 15th of April, 
1876, the landlord or the tenant gave notice in writing 
either of them to the other of them of his desire that the 
Act should not apply, in which latter event the Act does 
not apply until the revocation in writing of such notice, 
but after such revocation it applies; and (b) If such 
tenancies were other than tenancies from year to year or 
at will, — then the Act does not apply to them (§ 57) ; 

(2.) As to tenancies entered into on or after the 15th 
of February, 1876, — then the Act prima facie applies to 
all such tenancies ; nevertheless the contract of tenancy 

(a) 5 W. B. 263. 

D 
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Past L may in express terms have excluded all or any of the 
S^^ n. provisions of the Act (§ 56). 

' Furthermore, but apparently only as regards tenancies 

which are current on the 15th of February, 1876, and 
tenancies entered into on or after that day, the contract 
in which has in express terms excluded all or any of the 
provisions of the Act, it is provided by § 55 of the Act, 
that a landlord and tenant may, in any agreement in 
writing relating to the holding, adopt by reference any 
of the provisions of the Act respecting procedure or any 
other matter, without adopting all the provisions of the 
Act ; and any provision so adopted is to have eflTect in 
connection with the agreement accordingly. And lastly, 
it is expressly enacted in § 54 of the Act, that nothing in 
the Act shall prevent a landlord and tenant, or intending 
landlord and tenant, from entering into and carrying into 
effect any such agreement as they think fit, or shall 
interfere with the operation thereof. 

14 & 15 Vict. 20d. Now, comparing the clauses of the Agricultural 

^g^v^cti^L* Holdings Act, 1875, with the Act 14 & 15 Vict. c. 25, it 

—their com- appears — 

g^ (1.) That the later Act (38 & 39 Vict. c. 92) is 

confined in its application to tenancies of an agricultural 
or a pastoral or mixed agricultural and pastoral character, 
not being under two acres, whereas the earlier Act (14 & 15 
Vict. c. 25) extends to every tenancy of a farm or lands 
holden, whether for purely agricultural purposes, or for 
trade and agricultural purposes combined; and that 
neither Act extends to a tenancy which is not to some 
extent agricultural at the letist ; 

(2.) That the Act of 14 & 15 Vict. c. 25 requires the 
express consent in writing of the landlord to be obtained 
by the tenant previously to his erecting the fixtures and 
things referred to in the Act ; whereas, under the Act of 
38 & 39 Vict. c. 92, as regards the cases hereinbefore 
described as being cases not of compensation, the tenant 
need not obtain any such previous express consent at all, 
and, excepting as regards the erection of a steam-engine, 
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need not even obtain any previous implied consent on the ^^^ ^ 
part of his landlord ; and as regards the erection of a Biot. IL 
steam-engine, it is sufScient that the landlord should not 
object in writing to the erection thereof after receiying 
notice in writing from the tenant of the latter's intention 
to erect same ; 

(3.) That the Act of 14 & 15 Vict c. 25, takes no 
distinction similar to that taken by the Agricultural 
Holdings Act, 1875, between cases of compensation and 
cases not of compensation, but declares generally that 
the buildings, engines, and machinery shall remain the 
property of the tenant; whereas the Agricultural 
Holdings Act, 1875, enacts that the things shall be 
the property of the tenant only if they fall within the 
category of cases hereinbefore described as cases not of 
compensation, and implies therefore that in all cases of 
compensation the things shall become and continue the 
property of the landlord immediately upon their annexa- 
tion to the land ; and, 

(4.) That the Act 14 & 15 Vict. c. 52, is a particular 
Act, and its adoption between landlord and tenant is 
optional, whereas the Agricultural Holdings Act, 1875, 
is a general Act, and unless it is expressly excluded 
either in whole or in part, it is (to the extent that it is 
not so excluded) deemed to be incorporated into the 
contract of tenancy. 

It appears to result from the contrasts just stated, that 
the utility of the Act 14 & 15 Vict. c. 52, is largely 
superseded by the Agricultural, Holdings Act, 1875, as 
regards tenancies of an agricultural nature, but that even 
as regards these tenancies it remains a useful Act to some 
extent ; and that as regards tenancies of a mixed trade 
and agricultural nature, its utility continues unimpaired. 
On the other hand, it appears that the Agricultural 
Holdings Act, 1875, as regards all tenancies of not less 
than two acres that are either solely agricultural, or 
solely pastoral, or partly agricultural and as to the 
residue pastoral, is by far the completer Act of the two, 

D 2 
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Past I. and Aimishes also (when its application is not excluded) 
^.'li. a far readier and more beneficial mode of providing for 
the mutual rights of landlord and tenant. Moreover, the 
latter Act has created certain rights in the tenant which 
the common law did not secure to him, and which, if he 
enjoyed them at all, he enjoyed in virtue either of the 
custom of the country, or of the provisions of an express 
contract. 

Notices, 20b. With reference to the written notices required 

Agricultural ty § 53 of the Act, 

ms*^ ^^^^ ( ) '^^^ tenant's notice of his intention to remove the 

of. ' fixtures comprised in that section may be in the form of 

No. 2 given in paragraph 19, supra^ with the mere substi- 
tution of the Act 38 & 39 Vict c. 92, for the Act 14 & 15 
Vict. c. 52 ; and 

(2.) The landlord's consent to purchase the same 
fixtures or any of them may be in the form No. 3 given 
in paragraph 19, supra^ with the like substitution. 

But it is clear that the form No. 1 given in that 
paragraph is wholly unnecessary under the Agricultural 
Holdings Act, 1875, § 52 ; and in lieu of it the tenant 
before erecting a steam-engine may send to his landlord 
the form of notice next hereinafter following : — 

(1.) Notice to landlord, pursuant to 38 & 39 Vict. 
c. 92, of tenant's intention to erect a steam-engine : 

To 0. D., Esq. 

Sir, — ^I hereby give you notice, pursuant to the Act 38 & 39 Vict c. 92, 
that it is my intention forthwith, at my own cost and expense, to erect or 
put up in [deseribe the part or pUiee\ being part of the property now occu- 
pied by me as your tenant, situate at in the [parUh or 

towMhip] of. . . , one steam-engine for agricultural puiposes. 

As witness my hand this day of 18 . 

(Signed) A. B. 

And upon receipt of the aforesaid notice and within a 
reasonable time thereafter, the landlord, unless he 
consents to the proposed erection, should send to the 
tenant the following form of notice : — 

(2.) Notice to tenant, pursuant to 38 & 39 Vict. c. 92, 
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of landlord's objection to proposed erection of steanH 
engine : 

To Mr. A. B. 

I hetehy gi^e yoa notioe, piiniiant to the Act 38 ft 89 Yioi o. 92, 
that I object to the erecticm by you of the Bteam-engine referred to by 

you in your notice to me of the day of 18 , touching 

your proposed erection thereof. 

As witness my hand this day of 18 . 

(Signed) C. D. 

Certain other forms of notice were or are required 
nnder certain other sections of the Act Thus : — 

Under § 57, as regards tenancies from year to year ot 
at will, that were current on the 15th of February, 1876, 
if it was the intention of either party to exclude the 
application of the Act, that party had to write and send 
to the other party a notice in the form following : — 

(1.) Notice to [landlord or tenant, (M the case may be], 
pursuant to the Act 38 & 39 Vict. c. 92, of intention to 
exclude operation of Act ; 



To Mr. 



CD. 

or 
A.B. 



»•* 



Sir, — ^I hereby give you notice, pursuant to the Act 38 & 39 Vict. c. 92, 
that it is my desire that the tenancy [from year to yeatf or at wQl^ cw the 
case ma^ he] at present existing between us should remain unaffected by 
the Agricultural Holdings Act, 1875. 

As witness my hand this day of 18 . 

r A. B. 
(Signed) or 

[ 0. D. 

At any time thereafter the party who gave the last- 
mentioned notice might, however, revoke the same by 
writing and sending a notice in the form following :^— 

(2.) Notice, pursuant to Agricultural Holdings Act, 

1875, of revocation of notice dated the day.9f , 

18...., excluding operation of that Act : 



To Mr. 



CD. 

or 
A.B, 



I hereby give you notice, pursuant to the Act 38 & 89 Vict. c. 92, 
that I have revoked and do hereby revoke the notice heretofore sent by 
me to yon dated the day of 187 , excluding the opera- 



PabtI. 
Chap. L 
Sbot. II. 
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Pabt L tion of the Agrionltnral Hdldings Act, 1875; and it is my desire that 
Chap. L the tenancy at present existing between ns shonld hencefwth, as from the 
. S»OT. H date of this notice, be affected by that Act 

As witness my hand this day of 18 . 

r A. B. " 
(Signed) or 

[CD. 

Again, under § 10 of the Act, to entitle a tenant to 
compensation under the Act in respect of improvements 
of the first class, he should before executing such 
improvements have obtained the consent in writing of 
his landlord thereto, and such consent may be given in 
the form following : — 

(3.) Landlord's consent, pursuant to 38 & 39 Vict. 
c. 92, to the tenant executing improvements of the first 
class : 

To Mr. 0. D. 

I hereby consent* pursuant to the Act 38 & 39 Yici c 92, that you 
may at your own cost and expense \drain, build, dtc, as the case may he, 
specifying also the precise locality'}, being part of the property now occupied 
by you as my tenant, situate at. ........in the [parish or toionship'] 

of. • in the county of for the improyement of 

the said premises for agricultural purposes [or pastoral purposes, or both, 
as the case may be"]. 
As witness my hand this day of 18 . 

(Signed) A. B. 

Again, under § 20 of the Act, to entitle a tenant 
to compensation, he must one month at least before 
the determination of the tenancy give to his landlord 
notice of his intention to make a claim for compensation. 
Such notice may be in the form following : — 

(4.) Notice to landlord, pursuant to 38 & 39 Vict, 
c. 92, of tenant's intention to claim compensation in 
respect of improvements : 

To Mr. A. B. 

Sir, — ^I hereby give you notice, pursuant to the Act 38 & 39 Vici 
0. 92, that it is my intention to claim, and I do hereby claim, such compen- 
sation as I may be entitled to under that Act, in respect of the execution by 
me pursuant to that Act upon the premises now occapied by me as your 
tenant of the improvements following, that is to say [J^ere particularise (he 
improvements']. 

As witness my hand this day of 18 . 

(Signed) C. D. 
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And upon receiving such notice, the landlord may, PabtI. 
before the determination of the tenancy or within four- sect. if. 
teen days thereafter, give a counter-notice in writing to 
the tenant of his intention to make a claim for compen- 
sation under this Act. Such counter-notice may be in 
the following form : — 

(5.) Notice to tenant, pursuant to 38 & 39 Vict. c. 92, 
of landlord's intention to claim compensation by way 
of counter-claim to tenant's compensation under that 
Act: 

To Mr. C. D. 

I hereby give you notice, purenant to the Act SS & 39 Vict. c. 92, 
that it is my intention to claim, and I do hereby claim, such compensation 
as I may be entitled to under that Act by way of counter-claim to the 
compensation which you may be entitled to under the same Act in respect 
of the execution by you of the improvements specifiel in your notice to 

me of the day of 18 . The particulars in respect of which I 

claim such compensation are [here specify]. 

As witness my hand this day of 18 . 

(^Signed) A. B. 
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PART I. 

LANDLORD AND TENANT, FIXTURES BETWEEN. 



CHAPTER II. 



Part I. 
Chap. II. 



THE LAW OF THE MIXED AGRICULTURAL, THE TRADE 
PROPER^ AND THE DOMESTIC OR ORNAMENTAL CLASSES 
OF FIXTURES. 

21. It has been mentioned, in section 18, mpra, that 
„^ ,^ the old law of fixtures came to be relaxed by the force of 

The old _ ^ . '' _. 

law,— ^eatly custom merely, apart from statute, the custom grounding 

relaxed. itself on the manner of the erection of the agricultural 

fixture, and afterwards extending itself to fixtures of 

other kinds, that is to say, to trade fixtures generally and 

to domestic or ornamental fixtures generally, no matter 

how these last-mentioned classes of fixtures were annexed. 

These relaxations now demand a more particular con* 

sideration. 

Mixed agri- 22. The fixtures now to be considered were the effects 

?^^d as they are also the indications of the rise of modem 

domestic or wealth, being not indispensable to the bare or necessary 

fixtDres,— aU Cultivation of the ground or other the business of a farm, 

wibjecttothe \y^^ being: rather conveniences or uiilities superadded to 

Dew law> 

the early list of necessary fixtures. The older law has 
been greatly influenced, as regards all these newer kinds 
of fixtures, by numerous equitable considerations ; and 
foremost among such considerations has been the favour 
shown to trade ; and just as this one equity is the alone 
foundation of the law of the so-called trade fixtures, so it 
has by re-acting upon, contributed the principal founda- 
tion to, the law of the so-called mixed agricultural 
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fixtures ; for by counteracting it has defeated, as regards ^art i. 
mixed agricultural fixtures, the operation of the older ^— 



law of the strictly agricultural fixtures, and it has in fact 
assimilated in all respects the law of the so-called mixed 
agricultural to the law of the so-called trade fixtures 
proper. Moreover, the operation of the like equity, — ^an 
eqnity which was equally the efiect and the indication of 
modern wealth, — has assimilated in like manner the law of 
the so-called domestic or ornamental fixtures to the law 
of trade proper fixtures ; so that in fact the customary 
distinction of the newer classes of fixtures as being either 
Mixed Agricultural, or Trade Proper, or Domestic and 
Ornamental, however much it may once have been or 
may still be subservient to clearness of exposition, is of 
no real utility to the practical lawyer. We shall not 
therefore retain these distinctions, but shall endeavour to 
efiect a unification of the law in the three aspects of it 
which they apparently denote. This unification seems 
justified by (among other passages) the following passage 
from the Year Book, under the year 20 Hen. 7, which is 
to the following effect : — 

*' If a lessee for years make a furnace 'pur son avarUage ' (or 
pur 8on plaisir'), or being a dyer, make vats and vessels 'pur 
occupier son occupation * for the time during which his tenancy is 
to last) then he may remove them; but if he permit them to 
remain fixed in the earth after the expiration of his term, then 
they l>ecome the pro^rty of his lessor ; and so of a baker. Nor 
IB it waste (in the opinion of some, although not also of others) 
to remove articles of this sort daring the term." 

23. In proceeding with the inquiry into the cases Aceessio 
upon this branch of our subject, the principle must not !|^^ZJ^ay 
be forgotten which we elaborated in sections 10-16, mpra, control tlie 
reminding us (as it does) to first ascertain the quality of of removS; 
the inheritance or res principalis before attempting to J"* ^*^®J7?^» 
adjudicate upon the fixtures or appendages to it. Where univewal. 
that principle applies, the fixture is of course not re- 
movable by the tenant, unless he is entitled to remove 
also the principal subject-matter to which the fixture is 
the accessory ; but subject to that principle and in all 
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Chap. II. 



Vats,— of 
soap-boiler. 



Fire-engine 
in colliery. 



cases where that principle does not apply, the right of 
the tenant to remove fixtures of the classes now being 
considered which have been erected by himself is nearly 
universal. 

Thus, in the year 1704, it was held in Poolers Case (a) 
that certain vats put up by the tenant, who was a soap- 
boiler, were removable by him, and had therefore been 
lawfully taken by the sheriff under a fi. fa. upon an 
execution issued against him. 

But a case of much greater importance than Poolers 
Case is that of Lawton v. Lawton (b), decided by Lord 
Hardwicke in 1743, and which is accepted, both in 
England and in America, as the leading case upon this 
branch of the law of fixtures. In that case, the question 
was, whether a fire-engine set up for the benefit of a 
colliery by a tenant for life should be considered as 
personal estate, and go to his executor, or as fixed to the 
freehold, and go to the remainderman. Evidence was 
produced to shew that it was customary to remove fire- 
engines of the kind in question, and that the sheds built 
for the purpose of receiving them were constructed with 
a view to the custom, having holes in them for receiving 
the timber-ends. The engine was also a very extrava- 
gant one in price, having cost over 3502., and left the 
testator largely indebted to his creditors. The Lord 
Chancellor, in holding that the fire-engine in question 
should be considered personal estate, and should be 
liable in the hands of the executor of the deceased 
tenant for life to the claims of the creditors of the latter, 
spoke as follows : — 

'* The Court will construe the fund available for assets to the 

utmost extent possible in favour of creditors Now in 

the old cases the decisions go a great way upon the annexation 
to the freehold, and so long ago as Henry the Seventh's time the 
Courts of law construed even a copper and furnaces to be part of 
the freehold ; but since that time the Courts have relaxed this 
strict construction of the law, and have done so for the general 



(a) Salk. 867. 



(h) 3 Atk. 12-16. 
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enconragement of tenants for life to do what is advantageons to Pabt I. 
the estate during tbeir tenure. Chap. IL 

" Now such being the general rule, and such the principle of 
the relaxation of it, consider how the case stands with the fire- 
engine which is now in question. Fibstly, the rule of prind^l 
and accessory does not here apply. Secondly, it is not true to say 
that the colliery covld rwt subsist without this engine, for collieries 
might and did egoist fobmebly without engines ; and the question 
is, therefore, entirely one of more and less, or whether the colliery is 
more conveniently famished with this engine or not There is no 
doubt the case would be very clear between landlord and tenant ; 
and even as between ancestor and heir it would be very hard if 
such things should in every instance go to the heir. One reason 
which weighs very strongly with me in the present case is its 
being a mixed case between enjoying the profits of the land and 
carrying on a species of trade ; and considering it in this lights it 
eomes very near the instances of furnaces and coppers in brew- 
houses, <&G. The case, too, of the Cider-mill, before Comyns, 
C.6., is very strong ; for although cider is part of the profits of 
the real estate, yet the cider-mill was held by that very able 
common lawyer to be personal estate notwithstanding, and to 
belong to the executor. This is not a case between an ancestor 
and an heir, but it is an intermediate case, being between a 
tenant for life and a remainderman. 

" It is very well known that little profit can be made of coal- 
mines without this engine, and tenants for lives would be dis^ 
couraged from erecting them if they must go, upon their deaths, 
to some remote remainderman. These reasons of public utility 
weigh greatly with me ; they are a principal ingredient in my 
present opinion. 

"Upon the whole, I think this fire-engine ought to be con- 
sidered as part of the deceased's personal estate, and go to the 
executor for the increase of assets." 

24. This case, as we have said, is a leading authority cider^mill 
in America as well as in England. It has, indeed, been ^^^^' 
rather more readily and extensively followed in the 
former than in the latter country, and that for reasons 
similar to those which have led the Americans (as 
already stated in § 17 above) to question even the 
principle of Elwes v. Mawe. 

Thus, in the case of Holmes v. Tremper (a), decided by 
the Supreme Court of the State of New York, in 1822, in 

(a) 20 Johns. 29. 
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PabtL an aiction of replevin for a cider-mill and cider-mill 
'- — '— press, it appeared that the defendant, while tenant from 



year to year of a piece of land, had erected upon it the 
cider-mill and cider-mill press in question at her own 
expense and for her own use, and had afterwards removed 
the same at the expiration of her tenancy. The plaintiff 
was her successor in the tenancy as lessee of the grantee 
of defendant's landlord, who had meanwhile alienated his 
fee simple estate, the said cider-mill and press being, at 
the date of such alienation, attached to the freehold. 
The Court, in giving judgment for the defendant, spoke 
as follows : — *^ The reason, justice, or equity of the old 
cases giving to the landlord such erections as were merely 
for the use and convenience of the tenant was never 
apparent to the Court, their removal neither defrauding 
nor injuring the landlord. At any rate, the present case 
is materially different from these old cases : it is rather 
one of those mixed cases referred to in Lawtan v. Lawton 
by Lord Hardwicke. The cider-mill and cider-mill press 
were therefore removable.'* 
Dutch 25* And even in England, it was held in the case of 

Dean v. Alldlley (a), decided in the year 1799, that 
certain erections called Dutch bams, being sheds with a 
*^ f<ywndation of trick in the ground, and uprights fixed in, 
and rising from the brickwork and supporting the roof, 
which was composed of tiles, the sides being open," were 
not included within the scope of a covenant by a tenant 
whereby he had bound himself to leave all the buildings 
which were at the date of the lease already erected, 
or which should or might during the continuance of the 
lease be erected upon the land demised to him. Lord 
Kenyon being of opinion, that erections like the bam in 
question, which were put up for the benefit of trade 
or manufacture, for the more advantageous carrying on 
thereof, were not included under the word " bmldings,'' 
or " erections" expressed in the covenant, which he said 
were only such hmldings and erections as were " annexed to 

(a) 8 Esp. 11. 



bams. 
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^ ... the reversionary estate,'^ — a subtlety of distinction ^^^ J- 
the justice or correctness of which, although it is not at ■ — '- 

first sight apparent, becomes apparent enough when, 
on the one hand, that paramouncy of equitable over 
legal considerations, to which we have referred as cha- 
racterising the relation of landlord and tenant under 
the new law, is taken into account, and when, on the 
other hand, it is also considered that the erections in 
question, although agricultural, were of that mixed or 
modem agricultural sort which we stated to be rather 
useful and convenient in the profitable management, 
than necessary to the bare or simple management of the 
farm, and that as being so they fell in fact under the 
mildness of the new, and were exempted from the rigours 
of the old law. 

And again in 1801, in the case of Penton v. Bobart (a) Vamish- 
it was held that a certain varnish-house^ put up by a 
tenant who was a maker of varnish upon the land 
demised, and being an erection which had a brick- 
foundation let into the grownd with a chimney belonging to 
ity and which in its upper part or superstructure consisted 
of wood brought by the tenant from his former place of 
business, was removable by the tenant at the end of his 
term, and under the partici^ar circumstances even after 
the end and full expiration thereof. Lord Eenyon resting 
his decision in this case also upon the " costly " or super- 
erogatory and unnecessary character of the fixtures, as 
distinguished from those which are barely necessary for 
the cultivation of the land as such — ^a distinction which 
may indeed be attributed primarily to Lord Kenyon, 
whose customary legal acumen perceived in it a means 
of observing the law at the same time that he escaped 
in the matter of modern fixtures from the early rigours 
of it. 

26. The rigorous principles of the earlier law having stavel* 
been in this manner successively relaxed and evaded,, the ^"°' 
judges of later times have experienced less difficulty in 

(a) 2 East. 8S. 
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Pabt I. perpetuating the evasion and in extending the relaxation. 
'- — '— And thus it has come to pass that in modem times it has 



been not unfrequently held, that even those fixtures 
which were exclusively agricultural, — not being also 
barely necessary or completory, — if they are altogether 
without physical or outward annexation to the freehold, 
whatever the degree of their notional annexation to it, 
are purely and absolutely chattels. Thus, we find that 
in the case of Wansbroiiffh v. Maton (a), decided in the 
year 1836, it was held, that a bam (called a stavel-barn) 
consisting of ''wood resting on, but not fastened by 
mortar or otherwise to certain caps or blocks of stone 
(called stavels or staddels) fixed into the ground or let 
into brickwork, the brickwork being built on and let into 
the ground in those parts where the ground was lowest, 
for the purpose of making an even ground for the bam to 
rest upon," was removable by the tenant who had erected 
it ; for, in the words of Lord Chief Justice Denman, " the 
first question to determine was, whether the erection was 
a part of the freehold; for if it was not united to the 
freehold, then it was not a part of it ; and as in fact it 
was not so united, it was therefore not a fixture,'* and Mr. 
Justice Little remarked, " In removing the bam he does 
not disturb the freehold ; .... he might take away this 
building, and substitute, for instance, a fowl-house for it, 

keeping always the same foundation This barn is 

kept in its place merely by weight." 

Padlock, And in the American case of Whiting v. Brastow (i), 

of corn-houae^ decided by the Supreme Court of Massachusetts in 1826, 

or granary, jjj qj^ action of trespass for entering the plaintiff's close 

and carrying away a padlock, boards, &c., it appeared 

that the plaintiff was owner of the lociis in quo^ having 

recently purchased the same from defendant's lessor, the 

defendant being then in possession as tenant, and using 

the padlock in question to secure his corn-house, and the 

boards in question for the purpose of putting up com in 

bins, and that the boards had never been fastened in any 

(a) 4 A. & E. 884. (6) 4 Pick. 310. 
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way by nails, screws, or pins to the ground; and the Part I. 
Court held that neither the padlock nor the boards were 



in any proper sense fixtures; they were mere chattels. 
It was true that, had they been put there by the landlord 
or by the tenant in lieu of others already used by former 
tenants for the purpose, they would be the landlord's 
property ; although, even in that case, they would not be 
fixtures properly so-called. 

27. It appears that in both of the two cases which have Pumps, 
been latterly mentioned, the consideration that the 
articles in question were really possessed of an inherently 
agricultural and almost necessary character, was either 
forgotten or was purposely disregarded ; and if that was 

so in respect of that class of articles, it is nothing 
wonderful to find that in respect of other articles, which 
were neither agricultural nor necessary, but convenient 
merely, the like and even a greater readiness has been 
shewn to make out that a fixture was a chattel simply. 
Thus, we find that in the year 1830, in the case of 
Orymes v. Boweren (a), it was held that a pump was 
removable by the tenant who had erected it ; and in that 
case the decisions of the Lord Chief Justice (Tindal), and 
of the other judges who decided the case, proceeded to 
all appearance exclusively upon considerations suggested 
by the mode or measure of the annexation, without 
regard at all to the considerations suggested by the 
earlier law. 

28. This general relaxation of the more ancient law Trees, 
receives its most signal illustration from the liberty P^°^*y'^j, 
which is accorded in favour of trade to the nurseryman garden.— of 
or gardener to uproot and to remove the trees and plants g^eoer. 
of his nursery or garden, although these are physically 

and visibly united with the soil, and are even assimilated 
to it in an apparently indefeasible manner (6). And in 
the Scotch case of Syme v. Harvey (c), decided in the 
year 1861, being an appeal to the Court of Session from 

(rt) 6 Bing. 437. 

(6) Windham v. Way, 4 Tauut. 316 ; Penton v. Bobart, 2 East, 90. 

{c) 24 So. Sess. Ca. 2u2. 
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PabtL the Sheriff Court for the county of Lanarkshire, it 
— ^^ — '— appeared that the appellants (the defendants in the 
Court below) were seedsmen and fruiterers in Glasgow, 
and as such had obtained a sub-lease of the gardens of 
Kippoch House, of which the plaintiff below and 
respondent above was tenant, and as such was also lessor 
of the gardens. The action was originally brought to 
restrain the appellants from removing or otherwise inter- 
fering with certain plant-houses, green-houses, and other 
erections of a like character, all of which had been put 
up by the appellants on the premises demised. The 
erections in question were composed partly of brickwork 
and partly of glass and framework — that is to say, the 
foundations were sunk in the ground to the depth of 
about six inches ; the walls were of the height of three 
or four feet, and they, together with the flues and 
chimneys, were all built of brick ; on the other hand, the 
roofs and upper parts of the sides were composed of glass 
and framework, and were made to rest on, without being 
fastened to, wall-plates laid on the bricks and attached 
thereto by mortar. It was contended on behalf of the 
appellants that the Scotch law expressed in the maxim 
" Omne quod inaedificatur solo, solo cedit,'^ was subject to 
the same mitigation in favour of trade as the correspond- 
ing maxim in the English law is subject to ; and the 
English cases of Penton v. Bohart and Dean v. AllaUey 
were cited as authorities shewing the precise relaxation 
of the English law in cases analogous to the case then 
before the Court. For the respondent on the other hand 
(being Mr. Harvey, the lessor) it was contended that the 
Scotch law had never submitted to any such relaxations 
as those referred to. The unanimous opinion of the 
Court of Session (First Division), (a) was in favour of the 
removability of the erections and fixtures in question 
other than those parts thereof which were of brick and 
let into the ground. 

(a) Consisting at the lime of the Lord President M*Neil (afterwards 
Lord Colonsa^), and Lords Ivory, GurriehUl, and Deus. 
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The Lord President said :— Pabt l. 

" The original law as to what was to he considered as fixture '- 

or as removable in questions as between heir and executor was 
very decidedly favourable to the rights of the heir. Questions of 
the same kind have arisen between parties in the relation of life- 
renter and fiar (a), of heritable and personal creditor (h), and of 
landlord and tenant. The leaning of the law regarding the 
rights of one party or the other has not been the same in all cases 
coming under these different classes ; bnt without going into 
details, it may be stated generally that the law in a case between 
landlord and tenant is less rigid in favour of the landlord, and is 
more in favour of the tenant than in the other classes of cases 
to which I have referred. The reasons for that distinction are 
strongly put by Lord Eenyon in the cases cited. As new branches 
of trade arise, new uses of land also arise ; and as heritable sub- 
jects may become part of the property of a trading company, so 
they may be applied to uses which are intended to be of a more 
or less permanent character. The law, in respect of questions 
arising out of such occupation, must accordingly adapt itself, in 
virtue of the expansive power it possesses, to the changes which 
take place in the course of time. 

" Applying these views to the present case, I am of opinion 
that the rights of the tenant should prevail ; and I think in the 
present case there are important elements for aiTiving at that 
decision. First, there is the purpose for which the structures in 
question were made ; there is, also, the temporary character of 
the tenant's rights, coupled with the costliness of the erections. 
They were erected at the expense of a company established as a 
trading company for the sale of fruits, &c., and for the use of that 
company in carrying on their business. The company held the 
business for the temporary period of five years ; moreover, the 
erections in dispute were made after two of these five years were 
elapsed." 

His Lordship then proceeded to add, that, if the 
company had not (as they had) waived the question of 
right to remove the brick foundations even, he should 
have had some hesitation in saying that they had not a 
good right to remove these also, on the ground as well of 
their trade as of the reasonable expectation of a landlord 
who lets to gardener-tenants. 

29, The concluding remark of Lord Colonsay in the 

(a) Anglice, tenant for life and remainderman, or reversioner. 

(6) This means creditors on the one hand who may have recourse to 
the realty, and creditors on the other hand whose only remedy is in the 
personalty. 

£ 
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Scotch case last abstracted, not only approves itself to 
the reason, but also finds confirmation in the decided 
cases. More particularly, it was tacitly acted npon in 
the very recent American case of Sanrahan v. (XBeiUy (a), 
decided in the year 1869, where it was held that bowling- 
alleys erected by a tenant far the purposes of profit in a 
room which the landlord let for hall-purposes, were trade* 
fixtures which the tenant might remove, although they 
were nailed to the fioor, and although the drawing of the 
nails would injure the building. And again, in the very 
remarkable American case of Talbot v. Whipple (b), 
decided in the year 1867, it was held that a wooden 
building, bolted to the rock, and constructed so lightly 
that it could not be removed without a large expense in 
strengthening it, and which, moreover, had a brick 
chimney and a furnace in it, the foundations of the 
chimney and furnace being let into the ground, was a 
fixture ; also, that a machine weighing six tons placed on 
a foundation in the cellar of a building, and extending 
up into the second storey with the first floor fitted to it 
and bolted to various parts of the building, and so 
constructed that it could not be removed from the 
building without being taken to pieces and taking up 
the fioor and cutting into the walls and sides of the 
building, was a fixture [irremovable indeed as between 
mortgagor and mortgagee of the premises, but] not 
irremovable by the tenant who had erected it. 

30. Moreover, in all cases in which the exceptional 
relaxation in favour of trade holds as between the original 
parties, it appears that other persons also may take 
advantage of it, although they are personally destitute of 
the trade peculiarity to which the removability is primarily 
attributable. A somewhat remarkable instance of this 
extension of the exceptional right is furnished by the 
American case of Miller v. Baker (c), decided by the 



(a) 102 maa, 201. (6) 14 Allen, 177. 

(c) 1 Met. 27; see also PoMs Case, Salk. 367; and the Bills of Sale 
Act, 1878 ; infra, Part II. chap. iii. 
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Supreme Court of Massachusetts in the year 1840. In Pa»t I. 

that case, in an action of trespass against the sheriff of ^— '— 

Norfolk for taking nursery trees] shrvhs, and plants, it 
appeared that the writ under which the sheriff had 
proceeded was an execution issued against one Senior, 
who was a lessee of the lands, for the purposes of a nursery, 
and who, by bill of sale of date prior to the execution, 
had conveyed the nursery trees, shrubs, and plants in 
question to the plaintiff absolutely. For the defendant, 
it was argued that trespass would not lie for trees inserted 
in the soil and not severed, they forming part of the 
realty ; for the plaintiff, it was contended that nursery 
trees were personal property, Penton v. Bobart (a), and 
Windham v. Way (b) being quoted in support of the 
latter contention. The Court gave judgment for the 
plaintiff, remarking as follows : — 

"The qnestion whether the fruit trees, shrubs, and plants, 
rooted in the soil of the nursery garden, can be properly denomi- 
nated personal chattels, is not unattended with difficulty 

The plaintiff acquired by his biU of sale the interest of Senior 
in these articles to the same extent that the latter enjoyed it. 
Now, what was that interest P . . . . The products of this 
garden may weU be considered, as regards the interest of Senior, 
to be articles of trade and sale ; and the right to remove them 

from time to time would seem to be unquestionable 

The plaintiff also had therefore the right of removal of -these 
products. They were to him also articles of trade and merchan- 
dise, and the right to cultivate them for the purpose of removal 
was the extent of his interest in the nursery garden. Possessing, 
therefore, this species of property, and this limited interest in the 
soil, we think he may be allowed to treat the trees in question as 
personal chattels, so as to recover them in this action as against 
a wrongdoer. This case is distinguishable from Lee v. Bisdon (c), 
where the law in the general instance merely is stated, that trees 
until severed are a part of the freehold." 

31. Where, however, the circumstance of trade which Box and 
occasions this exceptional relaxation of the old rule is dera^i-in'" 
absent, there that rule regains its customary efficacy, garden of 
Thus, in the case of Empson v. Soden (d), decided in the (notanuraery- 

(o) 2 East, 90. (b) 4 Taunt. 316. (c) 7 Taunt. 191. ^ 

(rf) 4 B. & Ad. 655. 

£ 2 



52 FIXTUBES BETWEEN LANDLORD AND TENANT. 

^^«r ^ year 1833, in an action of trover for [one cartload of box 
'- and] one thousand plants of box, it appeared that the 



defendant was tenant of a honse and garden, and that 
the plaintiff was pnrohaser under the immediately pre- 
ceding tenant of the premises of the box in question, 
which had been brought upon and planted in the ground 
by such latter outgone tenant. The defendant prevented 
the plaintiff from digging up and removing the box, and 
plaintiff brought trover for the conversion. The action 
was held not to lie ; the border of box was like a hedge, 
and was intended as a permanent improvement to the 
garden; there was no right in an ordinary tenant to 
take up growing trees, whatever the right of a nursery- 
man might be ; and Mr. Justice Littledale was of opinion 
that the principle would extend even lo flowers. 
Oeneral 32, In the cases which have been latterly cited there 

a total inver- is a clear alteration in the point of view from which 
oidTla^ ***® fixtures are regarded, an alteration which amounts to an 
entire inversion of the ancient point of view. For 
whereas anciently, in respect of the fixtures of that 
period (being the purely agricultural classes of fixtures), 
the starting point from which the question was considered 
was the interest of the landlord, in the modem cases on 
the other hand, in respect of all the various classes of 
modem fixtures, whether Mixed Agricultural, Trade 
Proper, or Ornamental, the starting point from which 
the question is now considered is the interest of the 
tenant; in other words, the tendency or presumption 
now is in favour of the removability of the fixture, and 
iAns prima facie presumption of removability is permitted, 
at some sacrifice of the ancient principles {e.g,^ in the 
case of Wansborough v. Jfo^cm), to have its way, until it is 
rebutted by circumstances of a contrary tendency. 
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PAET I. 

LANDLORD AND TENANT, FIXTURES BETWEEN. 



CHAPTEE m. 



"THE RULE OP THE LAW OP PIXTURES " — DERIVED, 

STATED, AND ILLUSTRATED. 

33. The law of fixtures having grown up in the PabtL 
manner indicated in the preceding chapters, it is de- 



sirable, before proceeding further, to formulate in this ^^^^r of 
place the results of the preceding inyestigation, by its deriration. 
expressing the rule which is to be extracted from the 
various cases. Now the rule of the law of fixtures may 
be thus derived: — First, it has appeared that certain 
classes of fixtures, by reason either, firstly, of the anti- 
quity of their origin, or secondly, of the analogy of their 
natures to the fixture of ancient origin, fall strictly 
within the early rule regarding the Purely Agricultural 
and Barely Necessary classes of fixtures ; and where that 
is so, and it not unfrequently is so, the early rule will 
be foimd to have asserted successfully, and to have con- 
stantly maintained (subject only to the statutory modifi- 
cations above mentioned), a paramouncy over all other 
considerations; and it is further necessary to ascertain 
what is the quality of the inheritance in each particular 
case, and whether, therefore, the particular alleged fixture 
has or has not such a correspondence with, or affinity for, 
the inheritance, as to have become not only actually, but 
indissolubly, united with it. Then, secondly, it will be 
necessary to consider, but always secondarily and in sub- 
ordination to the matter or matters firstly above men- 
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Part L tioned, certain other circumstances which are not infre- 
— — L. quent elements in the modem cases, that is to say, one or 



other or both of the two following circumstances, namely, 
either — (1.) The method and measure of the annexcUion 
to the freehold ; or (2.) The construction of some written 
document, which by the act of the contending parties 
themselves or of those under whom they claim, or other- 
wise, has been made to regulate their rights. And it is 
only by keeping in mind all these numerous matters, and 
by observing their respective due priorities of importance 
that we can either express or apply the rule of the law of 
fixtures. 
The rule,— Now the rule as so derived may be thus expressed : — 
expression of. pi^^ures being strictly agricultural are not removable 
by the tenant, or being barely necessary and completory 
or accessory to some rea principalis are not removable 
by the tenant; but being mixed agricultural, or trade 
proper, or residential (t.^., domestic or ornamental) are 
removable by the tenant; but as regards strictly agri- 
cultural fixtures, these may be removable by statute or 
even by custom ; and fixtures not otherwise removable 
may be removable by agreement ; and fixtures otherwise 
removable may be irremovable by agreement ; but agree- 
ments against removability will be strictly construed ; 
and persons deriving title under others have the right of 
such others, and no further right, of removaL 
The rule, And by way of illustrating the application of this some- 

—1 lustration ^j^^|. ^^jjipiex rule, we may refer to the following cases, 

namely, (1.) To the case of Elwes v. Mawe, as an instance 
of the application of our rule having stopped short at the 
first or paramount part of it, the fixtures in that case 
having been determined to be of the old or strictly agri- 
cultural kind ; (2.) And to the cases of Lawton v. Salmon, 
and D'Eyncourt v. Oregory, as two instances of the appli- 
cation of our rule having also stopped short at the first or 
paramount part of it, the fixtures in these cases having 
presented that species of afiSnity for the res principalis, or 
inheritance, which caused them to become straightway 
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nnited in a chemical and indissoluble union with it; and, Pabt i. 

on the other hand, (3.) To the case of HeUaweH v. East- '. 

woody as an instance of the application of our rule having 
been carried to its furthest stage, the fixtures in that case 
haying passed through the first or paramount part of the 
rule, and haying had their character determined for them 
by the mode of their annexation to the freehold, being 
one of the subsidiary parts of the rule ; and (4.) To the 
case of Elliott y. Bishop, infra, as a case in which the 
agreement of the parties (the other of the subsidiary 
parts of the rule) was the goyeming circumstance deter- 
mining the character of the fixture. 
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CHAPTER IV. 

THE MEASURE AND METHOD OF THE ANNEXATION, — 
BEING THE FIRST SUBSIDIARY ELEMENT IN THE RULE. 

34. Assuming that the first or paramount part of the rule 
of the law of fixtures has been sufficiently expounded supra, 
it remains to consider in detail, and in their relation to it, 
the second or subordinate parts of the rule, and first the 
method and the measure of the annexation of the fixture 
to the freehold. Now the method or measure of the 
annexation is (when regarded in the abstract) the least 
fertile and least important of all the subsidiary con- 
siderations. It is also so much liable to be overruled 
in its effect by the paramount part of the rule, or even 
(although less often) by the other subsidiary considera- 
tion, as to afford very little, if any, solid basis for arriving 
at an opinion in the matter. It is important, indeed, 
only for its unimportance, as testifying that the etymo- 
logical meaning of the term fixtwres has ceased to corre- 
spond with the legal meaning of the word. In the 
words of Lord Blackburn, in the year 1872, in the case 
of Holland v. Hodgson (a), which is recurred to infra, 
where the facts of the case are edso given, 

'' There is no doubt, that that which is annexed to the land 
becomes part of the land ; bv;t it is very difficulty if not impossible, 
to say what constitutes an annexaiion sufficient for thispwrpose. It 
is a question which must depend on the cii'cumstances of each 

(a) L. R. 7 C. P. 328. 
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case, and mainly on two circumstances, as indicating the inten- Past I. 
tion, viz., tlie degree and the object of the annexation. When ^^^^^^' ^' 
the article in question is no further attached to the land than by 
its own weight, it is generally to be considered a mere chattel : 
WiMahear y. CoUrell (a) ; but even in such a case, if the intention 
is apparent to make the articles part of the land, they do become 

part of the land : B'MyncovH v. Gregory (6) On the other 

hand, an article may be very firmly fixed to the land, and yet the 
circumstances may be such as to shew that it never was intended 
to be part of the land. . . . Perhaps the true rule ia, that articles 
not otherwise aUached to the land than hy their own weight, are not 
to be considered as part of the land, unless the ci/rcumstances are 
much as to shew that they were intended to he part of the land, the 
onus of shewing that they were so intended lying on those who assert 
that they have ceased to he chattels ; and that, on the contrary, an 
article which is affixed to the lamd, even slightly, is to he considered 
as part of the land, unless the circumstances are such as to shew 
that the article was intended all along to continue a chattel, the onus 
similarly lying on those who contend that it is a chatteV* 

The C£tse from which the last extract is taken was a The annex- 
case between, on the one hand, the mortgagees, and, on effi^t ispurely 
the other hand, the assigneees in bankruptcy, of the relative, 
owner in fee of a factory, the machinery in which was 
the matter in question in the cause. Upon referring to 
the case, as set forth at greater length in Part II. Chap, iii., 
infra, it will be seen that the machinery was eventually 
decided to be annexed to the premises in such a manner 
as to form part of the freehold, and to be irremovable as 
between the parties respectively plaintiffs and defendants in 
that case. And yet the learned judge, in the preliminary 
part of his judgment which has been extracted above, 
freely and unreservedly admitted that the same machinery 
as between landlord and tenant was not so annexed to the 
freehold as to be irremovable. Judging from that case 
alone, we should therefore be induced to conclude that 
the matter of annexation was not one which can be treated 
with any fruitful result in the abstract, appearing to be 
entirely a relative question, which must receive a diflTerent 
answer as the parties differ between whom the question 

(a) 1 El. & Bl. 674. (6) Supra, § 14. 



58 



FIXTUBES BETWEEN LANDLORD AND TENANT. 



Part L 
Chap. IV. 

The annex- 
ation, — 
American 
view of. 



in each case arises. And tliis in fact is pretty nearly the 
sum of the whole matter. 

35. In a note to the American case of Minnesota Com- 
pany V. 8t Paul Company (a), decided by the Supreme 
Court of the United States, in December, 1864, the 
reporter makes some valuable observations upon the 
value of the criterion of physical annexation to the free- 
hold. It was held in that case that a railway company 
may, notwithstanding the railway is an entire under- 
taking, assign particular portions of the rolling stock of 
the company to particular portions of the railway, and 
mortgage the different portions of the railway with their 
respective rolling stocks accordingly ; and the object of 
the reporter in his note (which is expressed to be a trdn- 
script from the brief of one of the counsel in that case) 
is to shew that rolling stock, although absolutely and 
necessarily unfixed, is truly and properly a fixture not- 
withstanding. 

First of all, remarking upon the variable meaning of 
the word " fixture," as alternately popular and alternately 
scientific, in the former case retaining more or less of the 
etymological meaning of the word, namely, that of phy- 
sical and visible annexation, and in the latter case not 
necessarily retaining any trace of that meaning at all, 
he enters at length into a series of considerations which 
are calculated to vindicate the latter view. 

(1.) Taking the instance of a manufactory. The build- 
ing is constructed, he says, to receive various machines, 
some of them light and requiring to be fastened in order 
to steady them for use, some of them sufficiently heavy 
to steady themselves, but aU of them equally necessary 
for the various departments of the trade. Now there is 
no reason for saying that one set of the machines will 
pass, and that the other set of them will not pass, by 
reason merely of the machine containing or not contain- 
ing within itseK its own law of gravitation; on the 
contrary, there is every reason for saying that both sets 

(a) 2 WaU. 609. • 
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ought to pass with the freehold, for the reason merely ^^^^hr 

that they are essential, and both of them equally so, to '■ — — 

the use of the freehold in that its acquired capacity of a 
manufactory. And, accordingly — 

(2.) In the cases of Farrar v. Stachpdle (a), Voorhis v. 
Freeman (b), and Pyle v. Pennoek (c), it was successively 
held that machinery which was essential to the use of 
the building as a manufactory was for that reason alone 
real estate, whether it was nailed down or not. 

Then, secondly, applying this view (which he describes 
as the modern conception) of fixtures to the case of the 
rolling stock of a railway, he argues that as the railway 
is useless without the rolling stock, and the rolling stock 
useless without the railway, the rolling stock possesses, 
in its relation to the railway, that character of essential 
adaptation which is the principal characteristic of the 
accessory or fixture relatively to its principal. The sense- 
less fiction, as he calls it, of a visible fastening being 
done away with, the rolling stock is clearly in the nature 
of a fixture, and as such it will be conveyed by the 
mortgage which conveys the estate, even without being 
expressly mentioned in the conveyance. To this note, 
with the general effect of which the author entirely 
agrees, it need only be added, that although the rolling 
stock of a railway company was held to be merely per- 
sonal and not real estate in Stevens v. Buffalo and New 
York City Bailroad (d), decided in 1858, yet it was held 
to be real and not personal estate in Palmer v. Forbes (e), 
decided in 1860; and the preponderance of American 
opinion seems to be in accordance with the latter deci- 
sion. English opinion would probably run in the same 
direction. 

36. Such being, therefore, the small and subordinate The annes- 
utility of the question of the measure and of the method J^j^tlo^JJf *^® 
of the annexation of the fixture to the freehold regarded landlord and 
in the abstract, it remains to be inquired whether the j^J^o^ief '^ 

importance, 
(a) Infra, § 49a. (6) Infra, § 64a. (o) 2 Watts & Serg. 390. 
(d) 31 Barb. N. Y. 590. (e) 23 111 301. 
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Past l question becomes of any greater utility as between the 
«.^:^iZL_ various parties between whom it arises, or towards whom 
it is relative in the concrete instance. Now there is the 
great and fundamental relation of landlord and tenant, 
and in that relation (if in any), being the relation out of 
which most of the others spring, or by analogy to which 
they have been more or less moulded and regulated, it 
might reasonably be expected that in that case (if in 
any case) the question of the degree and manner of 
the annexation would possess some distinct measure of 
importance. This expectation is also found upon an 
examination of the cases to be fulfilled. 
(i.)Mori- Beginning with that particular phase of the relation 

to mortgagee. ^^ landlord and tenant in which the tenant's right of re- 
moval is the smallest, that is to say, beginning with the 
case of the mortgagor continuing in possession as tenant 
at will to his mortgagee — this case may be characterised 
as the negative instance of the right of removal, the 
rights of the tenant in this relation being absolutely nil. 
The reason for this entire absence of right on the tenant's 
part is well stated and also well accounted for by Mr. 
Commissioner Holroyd in the following extract from his 
judgment delivered in the case of Ex parte Beynall (a), 
the learned Commissioner remarking in that' case as 
follows : — 

"A mortgagor in possession has, in my opinion, no sucli 
interest in the possession as will enable him to exercise the right 
of a tenant for years. He only holds possession of the land by 
the permission of the mortgagee, who may by ejectment, without 
giving any notice, recover against him. In this respect, it is 
said, the estate of a mortgagor is inferior to that of a tenant at 
will. The mortgagor can do nothing to prejudice the mortgagee 
without the latter's consent." 

(2.) Mori- The disability of the mortgagor himself to remove 

to^nt aTto fixtures attaches also to the tenant holding under him in 
fixtures respect of erections placed upon the land subsequently to 

erected sub* *- ^ ^ , . 

sequently to the mortgage. This was decided in the American cases 

mortgage. 

(a) 2 M. D. & De G. 443. 
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of Clary v. Owen (a), decided in 1860 ; Lynde v, Bowe (I), ^^^'*^jy 

decided in 1866 ; and Himt v. Bay State Company (c\ '- — '— 

decided in 1867 ; in all of which it was successively held 
that if, after execution of a mortgage of real estate, fix- 
tures are annexed by a tenant of the mortgagor, the 
tenant's right to remove them is no higher as against the 
mortgagee than the right of his landlord, the mortgagor, 
would have been, supposing the mortgagor had been 
the person who erected them. Moreover, it was decided 
in Clary v. Owen (a), that the fact of a special contract 
with the mortgagor for removal, and the further fact of 
the sale of the equity of redemption to the transferee of 
the mortgage, who had notice of the tenant's cledm, did 
not make the fixtures any the more removable. 

Again, in the case of Preston v. Briggs (i), decided by (2a.) Mort- 
the Supreme Court of Vermont in 1844, in an action o{^^^^^ 
tresp£tss for entering upon the land of the plaintiff and sufferance,— 
removing therefrom a bam, it appeared that one X., who erected sabse- 
had been the owner in fee, conveyed the loem in gtu> by q^ieij^y *» ^ 

i mortgage and 

mortgage deed to one Y., who duly foreclosed the same, pending fore- 
and afterwards granted the premises to the plaintiff; and ^^ 
that a son of X., who at the time resided with his father, 
set up the bam in question on the premises subsequently 
to the mortgage, and previously to the foreclosure thereof, 
and that he also subsequently sold, and by deed conveyed 
the said bam to one Lapham subsequently to the com- 
mencement, but prior to the conclusion, of the foreclosure 
proceedings. The defendant, by command of Lapham, 
took down and carried away the bam subsequently to the 
conclusion of the foreclosure proceedings. Under these 
circumstances the Court decreed for the plaintiff, re- 
marking as follows : — 

''It is well settled tliat all fixtures for the time being are 
a part of the freehold, and that any right to remove them which 
may exist in the person erecting them mnst be exercised during 
the term of the tenant, otherwise the right of removal will be lost, 

(a) 15 Gray, 522. (6) 12 Allen, 100. (c) 97 Mass. 279. 

(d) 16 Vera. 125. 
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- PartL and trover cannot afterwards be maintained for tHem. Now, 
Chap. IV. if the defendant conld not have maintained trover for tliia 
building, it will hardly be contended that he can jastify entering 
and removing it from the plaintiff's freehold. 

" It may be conceded that as between X. and his son, the latter 
had the right at the time he left the premises, and perhaps 
within a reasonable time afterwards, which at farthest conld only 
extend to a few days, to remove the bam. Bnt even in that case 
it would not be permitted to the son, or to those claiming under 
him, to remove the bam after the lapse of more than six years. 
.... And after all right of action is barred by lapse of time, it 
will hardly dp to say that the party may redress himself by force. 
It is well settled at the present day that the title to personal 
property may be lost or gained by six years' adverse possession ; 
and to treat the things in question as personal property is to 
take the view that is most favourable to the defendant. 

" The plaintiff claims in right of the mortgage deed of X. ; 
stiit for foreclosure was actually brought before this bam was 
erected. In this state of things the bam was erected by per- 
mission of the mortgagor. It was erected in the ordinary way, 
and for the ordinary purposes of agriculture, and being done 
after the estate had passed to the mortgagee and pendente lite for 
an actual foreclosure, the person erecting it did it at his peril. 
The mortgage deed and the pendency of the foreclosure suit were 
full notice to the son that whatever permanent structures, or 
even fixtures, he put upon the land by the permission of X., his 
father, would pass to the mortgagee, unless the premises were 
redeemed. The case in law is the same as if X. had made the 
erections. In either view of the case, the rights of the plaintiff 
are superior to those of the defendant." 

(3.) Pur- Further, in the American case of McLaughlin v. Nash (a), 

tenimt to his ^^cided by the Supreme Court of Massachusetts, in the 

impaidvendor, year 1867, being a case in which one X. had executed a 

resdnSd. bond to plaintiff for the conveyance of a lot of land with 

the buildings thereon upon his (the plaintiff's) paying a 

certain sum semi-annually for four years and a half, and 

a certain lump sum at the end of the five years, with 

interest, the plaintiff meanwhile to have the privilege of 

occupying the premises without further charge, but 

paying the taxes and insurance premiums ; it was held 

that certain fixtures which were put up by the plaintiff in 

a certain shop erected for him on the premises by X. 

(a) 14 Allen, 186. 
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and being a trip-hammer firmly attached to a block set r^^^J^ 

in the ground, a forge-blower, a force-pump and pipes, '- — '— 

and shafting fastened to the building by screws and bolts, 
could not be removed after breach of the bond by non- 
payment as against the defendant, who was a subsequent 
lessee of the premises from X. Mr. Justice Gray, in 
giving judgment, said : — 

"The plaintiff had not the same right to remove fixtures 
annexed bj him to the land so occupied by him without paying 
rent to the owner, nnder a contract for its purchase, as an 
ordinary tenant would have against his landlord. His rights in 
this respect were no greater than those of a vendor or mortgagor 
against his vendee or mortgagee. A mortgage passes even trade 
fixtures, annexed to the freehold by the mortgagor, for the more 
convenient use and improvement of the premises, whether before 
or after the mortgage." 

Passing from these lowest grades of tenancy, we rise to (4.) Other 
the successively higher grades of tenancy at sufferance, gencSf. 
tenancy at will, tenancy from year to year, and tenancy 
for a definite term of years. Now with reference to all 
these last-mentioned varieties of tenancy, this general 
remark is capable of being made at the outset, namely, 
that so far as regards the question whether a particular 
fixture is or not removable by the tenant as against his 
landlord, one and the same rule applies, so that these 
varieties may for the present purpose be lumped together 
and considered indifferently under the head of the relation 
of landlord and tenant generally. And the principle 
which regulates the entire group of these varieties of 
tenancy (and which are tenancies proper) is readily 
derivable from the preceding historical investigation. 
From that investigation it has appeared: Firstly, that 
(apart from statute or custom to the contrary) fixtures of 
the strictly agricultural sort, inasmuch as instantly upon 
their annexation they become indefeasible parts of the 
inheritance or freehold, are not removable at all, either 
during the tenancy or after its expiration. Secondly, that 
fixtures of a barely necessary or completory or accessory 
character, inasmuch as they also instantly upon their 
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Part L annexation to the principal strnctnre become indefeasibly 
Chap. IV. i^^ted with it, are equally iiremoyable either during the 
tenancy or after its expiration. Consequently, the 
question now under consideration, that is to say, the 
measure and the manner of the annexation, does not 
arise at all as regards any of these classes of fixtures, 
which are without exception irremovable by the tenant, 
excepting, of course, that in the usual process of renewal 
the old may be replaced with new, and the old having 
been once taken away may not be put back again in the 
place of the new (a). But, thirdly, where the fixture is 
of the mixed agricultural sort, or is a trade fixture, or is 
a domestic or ornamental fixture, then whether it is 
slightly or even firmly annexed to the freehold, and 
whether its removal occasions damage or not to the 
freehold, especially if the damage is only such as is 
ordinarily repairable by the incoming tenant in the 
process of the erection by the latter of some like fixture 
in the place of the one which has been removed, there, 
and in every such case, the fixture (not being of a barely 
completory character) is removable by the tenant both 
during his term and in certain cases to be afterwards 
mentioned within a reasonable time even after its expira- 
tion. Consequently, in respect of all these latter classes 
of fixtures but only in respect of them, the occasion of 
dispute (if any) between landlord and tenant turns as a 
rule upon the manner and measure of the annexation; 
and the dispute when it arises is to be settled by the 
following principle, namely, — 

'' In all cases (anaffected bj statute, or custom, or agreement) 
where, the annexation being physical, the removal either does no 
damage at all to the freehold, or onlj such damage to it as the 
succeeding tenant, whether he be an agricultural tenant, or a 
trader tenant, or an occupation tenant, in the conrse of the re- 
furnishing of the building, or other the subject of the demise, in 
its customary state, whether natural or adventitious, would ordi- 
narily repair, there, and in every such case, the fixture (not being 
of the purely completory sort) is capable of removal, and is also 

(a) Martyr v. Bradley, 6 Bing. 24. 
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of right f emoTable by the tenant who erected it ; and the ten- Past I. 
dency of the Court is to widen the area of removability in favour Chap. IV. 
of the tenant, extending it even to fixtures, which occasion by 
their removal very serious bub not irreparable dama^ to the 
freehold." 

The degree of damage which the tenant may do to the Amount of 
freehold in the process of removal naturally differs as the i^^l^'oTflx- 
nature of the subject-matter differs (a). Thus, in the t^'e^y*®^^*- 
American case of Hanrahan v. O'Beilly (6), bowling-alleys 
were held to be of right removable by the lessee of the 
bowling premises, and that clearly, because the succeeding 
lessee of the bowling-ground would simply repair the 
damage in the natural and usual course of re-furnishing 
the bowling-ground in that its acquired or adventitious 
capacity. So, too, in the still more remarkable American 
case of TaU>ot v. Whipple (c), we have seen that the very 
ponderous structure in that case was held to be of right 
removable, although it was scarcely, in fact, removable 
at all, and certainly was not removable without serious 
damage both to itself and to the freehold ; but there also 
the reason of the removability appears to have been, that 
the succeeding tenant, if he erected a like structure, in 
his application of the premises to a like purpose, would 
find the damage done in the removal rather &.vourable than 
otherwise to the facility of re-furnishing the premises in 
the like manner ; at all events the nature of the tenancy 
was such that the succeeding tenant would, in the course 
of re-furnishing the premises, naturally repair the tem- 
porary damage to the freehold. And the like reason ap- 
pears to underlie the English cases of Dean v. AUalley {d), 
and Penton v. Bobart (d), and the Scotch case of Syme 
Y. Survey (e) ; and this reason appears to (in fact) explain 
and reconcile all the decisions, although without its aid 
they seem conflicting enough. 

36a. The case of Leach v. Thomas (/), an assize case, 

(a) See Martin v. BoCy 5 W. R 263, partly cited in § 20b, supra, and 
more folly set forth in Part II., ch. vii infra, 
(Jb) § 29, supra, (o) Ibid. 

(d) Supra, § 25. (c) Supra, § 28. (/) 7 Car. & P. 327. 
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PartL tried in the year 1835^ furnishes an illustration of a 
strictly agricultural fixture, whose annexation to the 



The tenant's freehold was such as to make it of right irremovable. It 

movaC— not ^^ there held by Patteson, J., that pillars of brick and 

extended to mortar, built on the floor of a dairy by a tenant, to sus- 

neceseary or tain milk-pans, were irremovable by the tenant who had 

barely com- erected them, they being in fact clearly within the prin- 

pletory claflfles ' j o ^ ^ j r 

of fixtotes. ciple of ElweB v. Mawe (a), as buildings of an agricultural 
nature with their foundations let into the soil. In the 
same case, also, the same learned judge, with reference 
to certain chimney-pieces, which had also been put in 
by the tenant, said the chimneys would not be removable, 
unless ornamental ; implying that if barely completory 
they would not have been removable, irrespectively of 
the question of annexation. 
Bnt extends On the other hand, in all cases even of agricultural 
toes oth«r fixtures, where the foundations are not let into the soil, 
than of these or where the fixture which the tenant claims to remove 
is a mere superstructure upon foundations which are let 
into the soil, there, and in all such cases, the fixture 
is removable : and this, indeed, is the decision in the 
cases of Wansboroikgh v. Maton (6), Culling v. Tuffnall (c), 
and in numerous other cases which have been already 
cited ; and it appears that in respect of all the three 
classes of fixtures of the latter sort, namely, the Mixed 
Agricultural, the Trade Proper, and the Domestic or 
Ornamental classes, the manner or the measure of the 
annexation is perfectly immaterial in every case, as 
between landlord and tenant. 
Bight of 36b. The tenant may, however, in various ways lose 

how°:^t~ l^is right to remove fixtures that are of right removable, 
e,ff.y by allowing his term to expire without effecting a 
removal, and sometimes also as the result of inadvertence 
or mistake. This ihatter will be discussed in Part II. 
chapter vi. of this treatise. But it may in this place be 
usefully noted, that where a tenant has in that way lost 

(a) Supra, § 7. (6) Supra, § 26. 

(c) Supra, § 18. 
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his riffht of removal, the creditors of such tenant cannot Part l 
recover (any more than the tenant himself could have 



done) from his landlord the tenant's expenditure upon 

any of the fixtures, the right to remove which has so 

been lost as aforesaid. A very singular attempt of this 

kind on the part of creditors W9S made (and of course 

made unsuccessfully) in the American case of Wells v. 

Bannister (a), decided by the. Supreme Court of Massa- CredUor$ of 

chusetts in the year 1808. It appeared in that case that fer^ce^— 

about thirty-nine years prior to the date of the action, claiming to 

X. became owner in fee of a certain tract of land in tenant's ex- 

Brookfield, and had ever since continued such owner, ^^^'^ ^° 

and that the defendant Bannister, who was a son of. X., 

about five years before the date of the action, had, with 

his father's licence, erected a certain dwelling-house and 

other accommodations on the land, the father having at 

the same time represented that he would probably leave the 

land in question so far as it was bu/iU upon to the defendant. 

The buildings were erected at the defendant's expense 

entirely. Under these circumstances, it was attempted 

by the defendant's creditors to charge the father with 

the value of the house. But the Court was of opinion 

that no such charge could be validly made against the 

father : 

" There was no contract, express or implied, that the father 
should own the house, or in any event be accountable to the son 
for the value of it. The father ought not to be made the owner 
of the house against his consent, so as to compel him to pay the 
expense of building it. The property of the house is personal 
property of the son, he having no estate in the land ; and the 
most that can be made of the consent of the father to build upon 
his land is a right to occupy the land without reut; and perhaps 
a right in the son, and in persons claiming under him by purchase 
or execution, to enter and remove the buildings without being 
subject to any other than nominal damages in an action of 
trespass." 

(a) 4 Mass. 514. 
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PART L 

LANDLORD AND TBNANT, FDCTURES BETWEEN. 



CHAPTER V. 

THE OONSTBUCnON OF SOME WBITTEN DOCUMENT, BEING 
THE SEOOND 8UB8TDTABY ELEMENT IN THE BULE. 

Past L 37. We pass next to the conflideiation of the agree* 
ment of the parties, or of some written document^ which 



^^^J|"^[^ by the act of the parties or otherwise is made or has come 
Btnwtion la to be legoIatiYe of their mutual or indiyidual rights in 
Mft^iMm- ^^ matter; and in approaching this consideration, it 



mount oon- might ffima faeie be supposed, that, in accordance with 
the maxim, *^ modus el eonvmdio vincimt legem^* the written 
agreement or document would in all esses be the only or 
at least the paramouiU circumstance to regard in fiurming 
an opinion in respect of the fixtures comprised or appa- 
rently comprised in it» or affected or apparently affected 
by it* But it would be unsafe to approach the construe^ 
tion of such an agreement or document without bearing 
in mind that it is an element of only secondary importance 
in the Bule of the Law of Fixtures as aboTC deriyed and 
expressed, being subordinate to (unless where the agree- 
ment expiessly and painfully giyes it paiamouncy oyer) 
the two following considerations, namely, (1.) The ame* 
liability or non-amenability of the particular fixture tp 
the old and rigorous law as belonging to the strictly 
agricultural and barely necessary and completory dass 
of fixtures; and (2.) The correspondence or nonHX>rre- 
spondence of the particular fixture to the quality of the 
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inheritance, whereby it becomes, or does not become, PabtI. 
chemically united with, and in a manner absorbed into, Ch^^- V- 
it. And this is in fact the only safe mode of interpreta'* 
tion, as will appear from the cases now to be cited. 

38. In the year 1807, in the case otNaylory. CoUinge (a), <• Erections 
under a covenant by a trader-lessee to yield up in repair, ?^i^^»^^*^* 
at the expiration of his lease, ^' all erections and buildings " 
already at the date of the lease erected and built, or^ 
thereafter to be erected and built, upon the premises 
demised, buildings let into the ground, although erected (l.) Where 
by the tenant for the exclusive purposes of his trade, were OTo^d. 
held, in accordance with the old law relating to buildings 
incorporated with the inheritance, confirmed (or at least, 
recognised and accepted) as that law was by the terms of 
the covenant, to be included in the covenant, and to be 
irremovable by the tenant ; and in like manner, and for 
the like reason, in the year 1818, in a case of Penry v. 
3rown (b), under a like covenant by a domestic-lessee, a 
verandah let into the grou/nd, although put up by the tenant 
for ornament merely, was held to be irremovable by the 
tenant. It is, moreover, to be particularly noted that in (2.) Where 
the former of these two last-mentioned cases an exception Lound!^ 
from the terms of the covenant was allowed in favour of 
trade in respect of such of the buildings and erections as 
were made to rest on blocks or patens without being let 
into the ground, an allowance which was in strict accord- 
ance both with the letter, and with the spirit of Lord 
Kenyon's decision in Dean v. AUalley (c), and which 
seems, therefore, to corroborate, in no slight degree, our 
principle of subordinating the terms of the agreement to 
those old rules which we derived from our historical 
deduction. And this necessity of subordinating the 
agreements to, or of construing them in subordination to, 
those old rules, is strikingly illustrated in the case of 
Hadett v. Burt (d), decided in the year 1856, in an action 
for breach of covenant instituted in the Court of Common 

(a) 1 Taunt. 19. (h) 2 Star. 403. (c) Supra, § 25. 

(d) 18 G. B. 89a 
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Past I. Fleas, and carried on appeal to the Court of Exchequer 
Chamber. It there appeared that the defendant, who 



<*WiQdow8, was a linendraper, was assignee of the lease, and that 
A^^^bS^*^ the covenant in question was to this eflfect, viz., that the 
neceoBtnj tenant should repair, and that at the determination of 
to house. tk^ ^1^^ (which was originally for twentj-one years), 
the defendant, his executors, administrators, and assigns, 
should yield up the premises to the plaintiff (the land- 
lord), his executors, &c., ** together with all wainscots, 
windows, shutters, fastenings, &c., and other things which 
then were or at any time thereafter should be thereunto 
a£Sxed or belonging (looking-glasses and furniture ex- 
cepted), and together also with all sheds and other erec- 
tions and improvements which should be erected, built, or 
made upon the demised premises in good repair and con- 
dition." The defendant erected during his tenancy a 
plate-fflass sJiojhJront, in lieu of the old window, and for the 
purpose of making the shop more convenient for his trade ; 
the front in question was not fixed to the premises by 
screws, or nails, or bolts, but by wedges only. On behalf 
of the defendant, it was contended thai according to the 
true construction of the covenant above set forth, the 
defendant at the expiration of his term had a right to 
remove the plate-glass shop-front, and to replace the old 
window as it had existed at the time of the demise. The 
Court of Common Pleas decided against the defendant's 
contention ; the Court of Exchequer Chamber concurred 
in the opinion of the Court below. Mr. Baron Martin 
said, " We think, that, even if this plate-glass front was 
not a * window,* it was at all events an * improvement ' 
within the terms of the covenant." And clearly, the 
window, although intended by the linendraper for the 
purposes of his trade alone, was as much the exclusive 
subject of the old law of the strictly agricultural or barely 
necessary and completory class of fixtures, as buildings 
let into and incorporated with the soil, being in fact an 
outer window, which, like an outer door, is strictly neces- 
sary to complete the house, and as being so becomes 
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instanier part and parcel of the inheritance, and not PartL 
removable by the tenant even who has erected it at his ^^^^^-^^ 
own expense; so that notwithstanding all the linen- 
draper's ingenuity, his glass front was in fact caught in 
the first part of our rule, irrespectively of his covenant^ 
which was to be construed in subordination to that rule. 
And in the case of Mansfidd v. Blackbume (a), decided in Salt-pans. 
the year 1840, under a covenant by the trader-lessee of "^^^l^l 
a salt^spring to leave the salt-works (which the same 
lessee had also agreed to erect) in good repair at the end 
of his term, it was held that the iron salt-pans, as being 
parcel of the salt-works, were included, and were in con- 
sequence thereof become practically irremovable by the 
tenant, although in their own nature removable, Tindal, 
C. J., remarking in his judgment in this case as follows : — 

"If this had been the ordinary case between landlord and 
tenant, as to the right of the latter to remove fixtures or other 
things erected on the premises, at the end of the term, we shonld 
have entertained no doubt but that the salt-pans had been 
removable bj the tenant, as well from the nature and description 
of their annexation to the freehold, as upon the doctrine laid 
down bj Lord Mansfield in Lawton v. Salmon^ that it would have 
been a different question if the springs had been let, and the 
tenant had been at the expense of erecting these salt-works ; he 
might very well have said, 'I leave the estate no worse than 
I found it.' That would be for the encouragement and con- 
venience of trade, and the benefit of the estate. 

" But the question before us does not turn upon any general 
rule of law, but upon the interpretation of a positive contract 
into which the parties have entered with each other; and the 
point we have to determine is, whether under that contract it was 
the intention of both parties that the salt-pans should be left at 
the determination of the term, or that the tenant should have 
the power to remove them." 

So, again, in the case of R. v. Topping (6), decided in Smelting- 
1825, in respect of certain smelting-engines, and in the ^^s^"*^- 
case of Dumergue v. Bum»ey (c), decided in 1866, in respect Music-hall 
of the fixtures and fittings-up of a music-hall, an express ^!l^^ ^^^ 
clause in an agreement being held to have defeated (in 

(o) 6 Bing. N. 0. 426. (6) 1 M*0. & Y. 544. 

(c) 12 W. R. £05 ; 2 H. & C. 777. 
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Past L the one case accidentally, in the other case intentionally) 
'-—^ the tenant's right of removal, the fixtnres became in oon^ 



sequence thereof instantly and indissolubly nnited with 
the inheritance, so as not to be leviable nnder a JL fa. 
issued against the lessee. Such is the predominant viva* 
city or efficacy of the two considerations which we have 
designated paramount, and such also the readiness with 
which agreements not opposing coincide with them in 
their operation, to the utter disregard of the prima facie 
or apparent intention of the parties' agreements. 
The agree- 89. Before, however, it is possible to maintain in an 
JJ®°*»^^y ** absolute manner the universal paramouncy of our principle 
and painftiily over all particular stipulations and agreements whatsoever, 
old laiT * i* ^ necessary to inquire and know whether any covenant 
or agreement which not only does not coincide with it, 
but which expressly aims at superseding or displacing it, 
has been allowed to, in fact, supersede or displace it. Now, 
there is the case of Sumner v. Bromilaw (a), decided so 
recently as the year 1865, in which, in a state of circum- 
stances otherwise resembling the case of Mamfidd v. Bhxek" 
Sal^-pans. hv/me (b\ it was held that the salt-pans in question were 
removable by the tenant who had put them in, and 
that they were so removable by reason of a diflTerence 
in the words of the covenant — a difference apparently 
suggested to the conveyancer by the decision in Ifons^ 
field V, Blachbume^ being the exception or reservation 
in eoqfrew terms of the ^^ salt-pans and other removable 
articles" out of the general scope or operation of the 
covenant. 

Now no more crucial instance could, perhaps, be found 
than the case of Sumner v. Bromilow lastly stated ; and 
even if, therefore, that case stood alone, it would be suffi* 
cient of itself to compel us to admit that it is possible to 
exclude by express words the paramouncy of our rule. 
But indeed the case does not stand alone ; there are many 
other cases in which a like decision has been given. 
40, The two following cases, namely, first, that of Wesi 

(a) 34 L. J. (N.8.) (Q. B.) 130. (6) 6 Bing. N. C. 426. 
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V. Blakeway (a), decided in 1841 ; and, secondly, that of F^bt i. 

Bidder v. Trinidad Petroleum Campcmy (6), decided in '—^ 

1869, shew that the agreement of the parties may even mCTt*^^y 
exclude the modem law, which gives to a tenant the «▼©» exclude 

.•I. A ijxi x»i A the modern 

right of removal ; and these cases are so very typical of law giving 
the sort of agreements which trader-lessees are commonly tf^ant the 
required to enter into, for this express purpose, that they movai. 
deserve to be set forth in full. 

(a.) The facts of the case of West v. Blakeway were West ▼. 
these: — The plaintiff's testator was lessee for years ot u ^.^Q^,^[J^^ 
certain tenements, and granted an underlease of the same ^^^ improve- 
tenements, or of part of them, to the defendant, who, on in particular 
his part, covenanted to repair the premises demised to * ^'*®°^®'^*®* 
him, and all erections and improvements which should be 
erected or made upon the same during the term of his 
underlease, and at the end, or other the determination of 
such term, to peaceably yield up to the testator, his 
executors, administrators, or assigns, the demised premises, 
and all such future buildings and improvements, together 
with the several fixtures enumerated in a schedule, and 
together also with all wainscots, &c., &c., and other things 
fixed or fastened, or which during the term of the said 
underlease might be erected or set up in or upon, or 
affixed or fastened to, the demised premises, or any part 
thereof. The plaintiff brought the present action against 
the defendant for an alleged breach of his covenant to 
repair, and to leave the demised premises, and the future 
Imildings and improvements thereon, in repair, and for 
that he suffered and permitted a certain erection and 
improvement, to wit, a certain greenhouse^ which during 
the term of the said underlease had been erected upon the 
demised premises, to be pulled down and prostrated, and 
the materials thereof to be wholly removed from off the 
premises, contrary to the form and effect of his said 
covenant. The plaintiff appears to have recovered 
damages for the non-repur almost as a matter of course, 
the disputed part of his case being the (alleged tortious 

(o) 2 M. & G. 729. (J>) 17 W. R. 153. 
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Pabt I. remoyal of the greenhouse. Now, in respect of this green-' 

-^ '. — '. — house, it appeared that defendant (being himself an 

underlessee) had underlet the premises to X., and X. had 
underlet them to Y., and Y. to Z., and that Z., or some 
still remoter underlessee of the premises, had erected the 
greenhouse in question, having first had some corre- 
spondence with the plaintiff's testator about it, and in the 
course of that correspondence, having received from the 
latter a letter which Z. interpreted as a licence to put up, 
and afterwards, at pleasure, to remove the said greenhouse. 
The greenhouse was built of wood on a frame, and rested 
on a plank of wood (called a plate), which was laid upon 
mortar placed in the indents of a dwarf wall, which Z. had 
erected for the front of the greenhouse, the sides consist- 
ing apparently of similar walls also erected by Z., and the 
back being formed by an old wall. Z. removed this green- 
house before the expiration of his term, leaving the walls 
and ground flues, and doing no injury to the premises. 
Chief Justice Tindal left it to the jury to say, whether the 
greenhouse was an erection or improvement within the 
meaning of the covenant, and whether the plaintiff's 
testator had assented to Z.'s claim to remove it. The jury 
found for the defendant, and on a subsequent day, upon 
the hearing of a rule for judgment non obstante veredicto 
obtained by the plaintiff. Chief Justice Tindal reversed 
the finding of the jury, upon the merely technical ground, 
however, that the informal letter of licence, not being 
under seal, could not discharge an obligation contracted 
by deed under seal, although if the lessor (the plaintiff's 
testator) had himself occasioned the breach, he could not 
(neither could his executor) have taken advantage of it ; 
and with respect to the other point, the judges of the 
Common Pleas were unanimously of opinion that the 
greenhouse came within the description "erections and 
improvements " contained in the covenant, a description 
which they thought had been purposely adopted to exclude 
all question of fixture or no fixture. 

(b.) The facts of the case of Bidder v. Trinidad Petro' 
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let^m Company were these : X. (who was an oil-refiner) was J'-^*'"'^- 
lessee of premises at North Woolwich for a term of ninety- 



nine years, from December 25, 1862, subject to certain m^^^f^ p 
covenants, the purport of which was : — troleum Co,,— 

(1.) To complete certain partially-erected buildings, and ^Xrasf &^' 
to erect certain other buildings in a substantial manner, of oil-refinery, 
and at a cost altogether of not less than 2500Z. (2.) To 
keep in repair, and at the end of the term to deliver 
up the same, together with all the doors, wainscots, 
dressers, drawers, locks, keys, bolts, bars, staples, hinges, 
hearths, chimney-pieces, mantel-pieces, foot-paces, slabs, 
wings, window-sashes, shutters, partitions, pumps, pipes, 
cisterns, and other things, which then were or at any time 
should be fixed or fastened to the freehold of the said 
premises or belonging thereto. 

The defendants (who were an oil-refining company) 
became entitled at a date subsequent to August 23, 1865, 
to the said premises for the residue of the term then 
remaining therein, and subject to the same or the like 
covenants, and the plaintiff at a still more subsequent 
date purchased the freehold interest therein subject to • 

the lease. The company's business proving unsuccessful, 
they attempted to sell their interest in the lease, and 
did actually sell some of the fixtures, in particular 
"some boilers fitted with pumps and supported with 
brickwork," also other machinery fitted up in like 
manner, the removal of which was impossible without 
displacing the brickwork, and otherwise dismantling parts 
of the buildings. The plaintiff accordingly applied for 
and obtained an injunction against the removal of these 
partictdar fixtures ; and at the hearing, upon motion for 
a decree, the Master of the Rolls delivered judgment to 
the following effect : — 

" It is admitted bj the plaintiff that the fixtures in dispute are 
trade fixtures, and that as such thej are remoyable bj the com- 
pany, unless the company have contracted themselves out of 
their rights. The question turns upon the construction of a 
lease. [His Lordship then pointed out several expressions in the 
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Part L lease which he said were adverse to the company's daiin to 
Chap. V. remove the articles in question, and then continued :] These are, 
moreover, the things which the company has undertaken to leave 
in repair at the end of the term. In my opinion, the company 
is not entitled to remove these articles. The question is one of 
construction entirely, and not of common law." 

This case of Bidder v. Trinidad Petroleum Company is 
manifestly contrary to the case of Bean v. AUdllejfy stated 
in § 25, sitpra, for Lord Kenyon refused to regard the 
question involved in the latter case as one of con- 
struction merely, and regarded it rather as one of commou 
law, doing even an apparent violence to the verbal or 
literal interpretation in his determination to vindicate 
the rights of trade as existing at common law. But the 
reconciliation of the two cases lies in this, namely, in 
Bean y. AllaUey the common law, not haying been pur- 
posely shut out, had room to enter in ; whereas in Bidder 
y. Trinidad Petroleum Company the painful enumeration 
of particulars contained in the covenant in that case was 
expressly resorted to, for the purpose of excluding the 
common law ; or, as Lord Romilly observed, the com- 
pany had contracted away their rights at common law* 
This explanation is also applicable to the case of West y, 
Blakeway (a). 
Generally, 41, We are compelled, therefore, by these decisions to 

agreemeuts to -.i. • ry > •• » ^ ^ ^ 

bereadsubjeot recogmse the maxim Cudque jv/r% pro se tntroducto renun- 
to the old law ^^'^^^ ^^^ jj^ j|jg fj-g^ operation, in respect of all fixtures as 

offlxture8,and f ' ^ 

sometimes in well thoso of the ancient as those of the modem class ; 

thereof?'^ and either the landlord or the tenant may renounce under 
that maxim his own peculiar rights. But even though 
thus compelled to recognise the possibility of modifying 
the rule of the common law by express agreement, no 
one will hesitate to admit the necessity of attributing to 
the rule, if not a paramouncy, at least a paramount 
importance, so far as it is not expressly and laboriously 
excluded. 

And as a further illustration of the extremely vigorous 

(o) Supra, § 40. 
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and instantaneous operation of the rule, even in spite of ^^'^ ^ 

covenantB and agreements which might at first sight '- — '— 

seem to expressly and directly exclude its operation, we 
may refer to the case of Foley v. Addenhrooke (a), decided 
in the year 1844. The covenant in that case was to iron 
repair, and yield up in repair " the furnaces, fire-engine, *^ ^^ 
ironworks, dwelling-houses, and all other erections, build- 
ings, improvements, and alterations, except the ironwork 
ca^ingSf railways, mmseys, ffins, machines, and the movable 
implements and materials used in or ahout the said furnaces^ 
fire-engine, ironiwrks, and premises ; " and it was h^eld by 
the Court of Exchequer that under this covenant the 
defendants (who were the lessees) had a right to remove 
" whatever was in the nature of a machine or part of a 
machine, but not what was in the nature of building, or 
of support of buildings although made of iron (and that in 
such removal they might disturb such brickwork as was 
necessary, &c.)." Now what was the reason why the 
supports of buildings made of iron were irremovable, 
although they were in fact iron castings, and as such 
therefore within the exception of the covenant, excepting 
simply the operation of the rule ; for the iron supports 
had, in virtue of their application, ceased to be iron 
eastings merely, and were become meanwhile indissolubly 
incorporated with the buildings of which they were the 
necessary complements. 

And similarly in the case of Thorpe v. MiUigan (b). Gas-works, 
decided in the year 1857, upon an application to rectify ~"'®*^'*** 
the form of a lease, it appeared that an agreement had 
been entered into some time in 1843 between the land- 
lord and the intended lessee, for the demise to the latter 
of a certain worsted mill or factory, and the steam-engine 
and other engines, gas-houses, outbuildings, and appur- 
tenances to the same belonging, the lease to be for 
twenty-one years reckoning from the 1st of May, 1841, 
The actual lease when drafted was found to contain not 
only the gas-houses specified in the agreement, but also 

(a) 13 M. & V\r. 174. (6) 5 W, R. 336. 
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PavtI. certain '* gasworks'' not therein specified, being retorts 
Chap. V. ^^^ ^j^^ jj^^^ which the intended lessee had erected at 

his own expense some time prior to the agreement. The 
application to the Court was to strike out these words 
** ffoaworii,** but the Master of the Bolls said he could 
not change the agreement by introducing exceptions in 
faYOur of the lessee; if the tenant did not intend these 
gasworks to have been included, he should have expressly 
excepted them in the agreement. 
Improve- The following case is merely a further illustration of 

SonSr^ " ^^^ 1^® principles of interpretation. In the case of 
Martyr v. Bradley (a), decided in the year 1832, in an 
action of coyenant, it appeared that plaintiff had demised 
a certain mill to the defendant for a term of fourteen 
years, and that defendant covenanted to keep the pre- 
mises in repair, and at the end of the term to leave the 
mill and premises so repaired, with all fixtures, fastenings, 
and improvements during the demise fixed, fastened, or set 
up, in or upon the premises. It also appeared that defen- 
dant had substituted two new French millstones for two 
old ones which had been on the premises at the commence- 
ment of the demise ; and that on quitting the premises 
at the end of the term of the demise, he took them ont 
and carried them away with him, replacing the old ones. 
Evidence was given of a custom of the country allowing 
of the removal of such articles as the millstones in ques- 
tion. But Tindal, C.J., in deciding against the defen- 
dant's right of removal, remarked as follows : — 

" The question is, what it was the intention of the parties to 
include under the word improvements. The word must mean 
what was fixed to the premises. These stones had been fixed for 
ten years ; the lower one rammed in, the upper one supported on 

its axis The words of this covenant being contrary to the 

custom may have been expressly adopted for the purpose ofeascluding 
it. A covenant must be taken most strongly against the cove- 
nantor. We are of opinion therefore that the defendant had no 
right to carry off these millstones." 

42. The construction oi the agreement occasionally 

(a) 9 Biug. 24. 



CONBTRUOTIOJfcl OP SOME WRITTEN DOCUMENT. 79 

turns upon the minuter rules of interpretation. Thus, J*^""^^ 
in the case of Elliot v. Bishop (a), decided in 1855, where. 



under a covenant by a building: tenant to yield up at the Construe- 
expiration of his term the premises demised, together 0;Wem 
with all " locks, keys, bars, bolts, marble and other fl'^****^ 
chimney-pieces, foot-paces, slabs, and other fatures and 
ariieles in the nature of fixtures^* put up during the term, 
it was held that neither the so-called tenant's fixtures 
nor the so-called trade fixtures usual in the tenancy and 
tradd of the defendant the sub-lessee (who was a licensed 
victualler) were included in the covenant, the interpreta- 
tion of which turned (in the particular circumstances of 
the case) upon the more general rules for the interpreta- 
tion of written documents, according to which verha 
generalia following upon enumerated particulars are to 
be construed as generalia ejusdem generis, and therewith 
the case was at an end. 

So, again, in the case of Duke of Beaufort v. Bates (b), Construc- 
decided in 1861, the plaintiff being the freeholder^ and entirely^*^ 
the defendant an execution creditor of the sub-lessee, it matter of con- 

, stniction. 

was a mere question of interpretation, the matter in dis- 
pute being whether certain " tram-plates " fastened some *• Tiam- 
to iron sleepers and some to wooden sleepers, resting^ ^* 
upon but not dug into the. earth-floor of a mine, were or 
were not included in the phrase " ways and roads " con- 
tained in a covenant in the lease. 

And in the case of Bireh v, Dawson (c), decided in " Furniture 
1834, where, under a bequest to A. of a certain leasehold Culture." 
messuage, " with the grates, stones, coppers, locks, bolts, 
keys, bells, and other fixtures and fiaed furniture therein,^ 
upon trust to permit B. to have the use and enjoyment 
thereof during her life ; and under a further bequest also 
to A. of "the household goods, furniture, plate, linen, 
books, china, wines, and liquors," in the same messuage 
at the time of the testator's' decease, in trust for B. abso- 
lutely ; it was held that a certain looking-glass, standing 

(a) 10 Exch. 496; and on appeal, 11 Exch. 113. 

(6) 10 W. R. 200 ; 31 L. J. (N.S.) Oh. 487. (c) 2 A. & E. 37. 
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Part L on the chimney-piece, and fastened by nails on each side 
'—^ — to the wall, and a certain bookcase, standing upon 



brackets, and fastened by a screw at the top to the wall, 
were included under the term faed fumttfire used in the 
will, even although they were not ejusdem generis with 
the grates, stoves, and other the articles mentioned in 
the prior enumeration ; the judges of the King's Bench 
having been of opinion that the testator had intended to 
distinguish between fixtures on the one hand, and fixed 
furniture on the other, and also between furniture that 
was not fixed, and furniture that was, so that the fixation 
of the looking-glass, and of the book-case, although of 
the very slightest character, was sufficient to take these 
articles out of the category of furniture simply, and to 
place them in the category of fixed furniture ; and no 
question of fixtures properly so-called was stated to arise 
in the case. 
Underlosaee, 43. Where the tenant himself would be liable for a 
original lessor, breach of his agreement with his lessor, the undertenant 
for removal of yiiW also be Usually liable. For example, in the case of 
trary to cove- Thresher v. East London Waterworks Company (a), decided 
"*''*• by the Court of King's Bench in 1824, in an action of 

covenant on a lease, it appeared that plaintiff's ancestor 
had made a lease of some land to the defendants in the 
year 1791, there being at that time nearly five years of 
the defendant's subsisting lease, which commenced in 
1756, remaining unexpired. In 1783 the lessees under 
the olriginal lease underlet part of the premises to X. for 
thirty-one years, a period extending beyond the term of 
the original lease. The underlease, which also was in 
renewal of a former underlease to X., contained the usual 
covenant to repair. At the date of the second underlease 
a lime-kiln erected by X. in 1780, as tenant under the 
then underlease, also a warehouse and stable, were stand* 
ing on the premises comprised in the second underlease, 
and they, together with another lime-kiln erected in 1790 
by Y. and Z. the assignees of X., were standing on the 

(o) 2 B.A C. 608. 
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demised premises at the date of the second principal Part. I. 

lease. The lime-kilns were built of brick and mortar, ^^ — '— 

with their foundations in the ground. The premises 
were described in the second principal lease as a piece 
of ground with the wharves and buildings thereon, as the 
same were then in the occupation of (among other per- 
sons) the said Y., lime burner ; and the covenant to repair 
was expressed in the last^mentioned lease to extend to 
the said piece of ground, and the erections and buildings, 
wharves, cranes, &c., belonging to the premises. The 
lime-kilns in question were pulled down by the assignee 
of the second underlease after the expiration of the term 
thereby demised, and while such assignee was holding as 
tenant from year to year to the defendants. For this 
pulling down of the lime-kilns the plaintiff sued the 
defendants on their covenant for breach of repair. 
Abbott, C.J., in delivering judgment, said : — 

" It is settled by the case of Naylor v. Collinge (a), that in the 
case of a lease containing such a covenant as the present, build- 
ings erected for the purpose of trade cannot be removed by the 
lessee, the terms of the covenant being general and containing no 
exception. . . . Further, upon adverting to the underlease of 
1783, the underlessee is found to have covenanted not only to 
repair and uphold, but also to leave at the end of the term those 
premises repaired and upholden together with all such erections 
as then or at any time thereafter were or should be put up on the 
same ; so that the underlessee himself could not have removed 
those lime-kilns without a breach of his covenant with his own 
lessors. We therefore give judgment for the plaintiff." 

And so also in the case of Porter v. Drew and Another (J), Fixtures 
it appeared that on the 11th of November, 1871, the movaWe Is^' 
defendants by an indenture of lease under seal leased to tenant's or 
the plaintiff (by trade a nurseryman), a messuage and may be land- * 
nursery ground, for the term of six and a quarter years an'd 8o^,>re^^' 
less the last three days thereof, from the 24th of June, movable, in 
1872, and the indenture contained, amongst other cove- ^^enauTin 
nants, on the part of the plaintiff, a covenant at the J^® superior 
expiration or sooner determination of the term, to deliver 

(a) 1 Taunt. 19. (6) 5 C P. D. 143. 

O 
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Part I. up to the lessors, the premises and all landlord's fixtures 
''• ' which might at any time during the term be in or about 
the same. The plaintiff remained in possession of the 
premises until the lease expired by efiSuxion of time on 
the 26th of September, 1878, and during the time of his 
possession, with the knowledge and acquiescence of the 
defendants, he placed certain greenhouses and other 
trade jSxtures upon the nursery ground, and annexed the 
same to the freehold. 

The defendants at the time when they executed the 
lease to the plaintiff, were themselves tenants of the 
nursery garden and premises under a superior lease 
expiring at Michaelmas, 1878, containing a covenant by 
the lessees to deliver up at the expiration of the term not 
only all landlord's fixtures, but also all trade fixtures 
annexed during the last seven years of the term under 
the superior lease. 

The plaintiff was not aware until the granting of the 
injunction hereinafter mentioned that the defendants 
held under the superior lease, or any lease containing 
any covenant for the delivery up of trade fixtures, or 
any covenant in restraint of trade, or other unusual 
covenants. 

Shortly before the determination of the plaintiff's own 
term he sold the greenhouses and other trade fixtures to 
one Hall for 120Z., but the lessors obtained an interim 
injunction which was afterwards made perpetual, to 
restrain the plaintiff from removing the trade fixtures, 
and thereby he was prevented from performing the 
contract of sale to Hall, and lost the price of the fixtures. 
The plaintiff claimed the value of the fixtures. 

The Court decided against the plaintiff's claim. 
Grove, J., said : — 

" The express covenant was only to deliver up all landlord's 
fixtures. This might not unreasonably be said to imply that the 
tenant was not bound to deliver up some other fixtures, and that 
his landlord would not claim other than landlord's fixtures. But 
the plaintiff seeks to extend the implied covenant much further. 
On his construction it would be not only a covenant by the 
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landlord not to himself interfere with other than landlord's Pabt L 
fixtures, but that he will prevent anybody else interfering and Chap. V. 
will guarantee the tenant against the head landlord taking these 
fixtures as being immovable, and will either prevent the head 
landlord seizing them or will pay damages for breach of covenant. 
Under these circumstances am I to imply a covenant by way 
of warranty that the head landlord shall not interfere with the 
tenant? I can imply no such covenant as that on which the 
claim is founded. In Coaser v. Collinge (a) the defendant was 
liable to the covenants of the head lease, although they were 
unusual; and in Flight v. Barton (h), it was held that where 
a lessee knows of the existence of a head lease, he has con- 
structive notice of all usual covenants in it. But neither of 
these cases supports this statement of claim, or decides that 
because a person covenants for his own benefit that ceiiain 
things shall be done, he is therefore to be taken to imply that 
the landlord (or even others) shall not interfere. On that 
distinction, which is a broad one, my judgment is mainly based." 

(a) 3 My. & K. 283. (h) 3 My. & K. 282. 
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PART I. 

LANDLORD AND TENANT, — FIXTURES BETWEEN. 



CHAPTEB VI. 

ON THE DI8TBAINABILITY OP FIXTURES. 

Part L 44. We have already remarked the origin and practical 

-_5?^LZf:_ effect of the subdivision of the mixed agricultural and 

^^f S^t**^ modem classes of fixtures generally, into fixtures on the 

able under old one hand which are properly speaking such, and fixtures 

dktridnable' ^^ *^® other hand which are simply and purely chattels. 

under modem The importance of this twofold subdivision appears more 

especially in its application to the law of distress. It is 

well known, and indeed it has repeatedly appeared in the 

quotations which have been made upon previous pages of 

this treatise, and more especially in those of them which 

are taken from the Year Books, that in early times the 

fixtures put up by a tenant were not distrainable by his 

landlord for rent; and the reason of their exemption 

from this process is apparent, they being in fact the 

property of the landlord, and which therefore he would 

not think of seizing to pay the rent of his tenant. But 

when the old law came to be relaxed in the manner 

already pointed out, then the question seems to have 

arisen, how far that relaxation was to operate upon the 

law of distress ; while the tenant acquired the advantage 

of removed^ was he to become subject as to all removable 

fixtures, or to some only, and which of such removable 

fixtures, to the law of distress? 

Now the law of the distrainability of fixtures, that is to 
say, which of them are liable to, and which of them are 
exempt from, being taken in distress for rent, is not in a 
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very settled condition, the decisions which bear upon the PabtI. 
question appearing to conflict, some of them recognising Chap. VL 
the distrainability of fixtures properly so called and some 
of them refusing to recognise it, while all of them agree 
in this, that mere chattels or chattel-fixtures, so called, are 
liable to distress. A minute comparison of the cases, 
results, however, in a tolerably settled and also tolerably 
practical condition of the law. 

46. In the case of Darby v. Harris (a), decided in Domestic 
1841, the fixtures regarding which the dispute arose were heW^ Uable 
"a kitchen-range, a register- stove, a copper, and also to distress, 
grates," annexed to the freehold in the ordinary manner, 
and admitted to be " fixtures removable by the tenant." 
The contention on the part of the plaintiff, the tenant, 
was this — that this class of fixtures was not distrainable 
for rent ; the endeavour of the defendant, the landlord, 
on the contrary, was this — to shew that the alleged 
fixtures were in reality not. fixtures, or at least not so 
much fixtures as they were chattels or personal estate, in 
which latter case he contended that they were lawfully 
distrainable for rent. The Court of Queen's Bench 
decided that the articles, the fixtures in dispute, were of 
the class that was not distrainable for rent, and for this 
reason (as appears from the several judgments which were 
delivered), that they were things which, from the nature of 
them, could not after payment of the arrears of rent, he 
restored again to the tenant in their original plight and 
condition. 

On the other hand, in the case of Hellawell v. East- Trade fix- 
wood (J), decided in 1851, the fixtures about which the J^u^-^eid 
contention arose were "cotton-spinning machines, fixed liable to dls- 
by means of screws, some into the wooden floor, some 
into lead, which had been poured in a melted state into 
holes in stones, for the purpose of receiving the screws," 
and the contention on the part of the plaintiff, the tenant, 
was, as in Darby v. Harris, that articles of the sort in 
question were parcel of the freehold, and, moreover, that 

(o) 1 0. B. 895. (6) 6 Exch. 295. 
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PabtL they could not, if remoyed, be restored again in their 
Chap. VL original plight and condition ; but Baron Parke (the 
judge who decided the case) was of opinion and held, 
that they were in no sense part or parcel of the freehold, and, 
therefore, were not on that grotmd exempted from distress ; 
moreover, they were capable, after being removed, of being 
restored again in the like plight and condition, and, there- 
fore, neither on that ground were they exempted from 
distress; they were, therefore, lawfully distrainable. 
The learned baron, after disposing of certain preliminary 
matters, proceeded in his judgment as follows : — 

" The onlj question, therefore, is, whether the maehines when 
fixed were 'paxeel of the freehold, and this is a question of fact. 
.... Now, in considering this case, we cannot doubt that the 
machines never became a part of the freehold. They were 
aUached slightly, so as to be capable of removal wiffumt the least 
injury to the fabric of the building or to themselves ; . . . . they 
were never a part of the freehold any more than a carpet would 
be which is attached to the floor by nails for the purpose of 

keeping it stretched out They never ceased to have ffte 

character of movable chattels, and were therefore liable to the 
defendant's distress." 

Bailways 46. The question of the distrainability of fixtures 

of colhery,-- ^j^g ^Loraixi considered in the recent case of Turner \. 

lield not liable ^ . i i i 

to didtreas. Cameron (a), decided by the Court of Queen's Bench in 
February, 1870, and in the still more recent case of In 
re North Yorkshire Iron Company (b). In the former of 
these two cases, viz., Turner v. Cameron, upon a case 
stated by an arbitrator under an order of nisi prius, it 
appeared that the defendant's ancestor being seised in 
fee of certain mines of coal and other minerals, demised 
the same for eighty-five years to X., who assigned to T., 
who sub-demised part of the premises to Z., who mort- 
gaged the same by sub-demise to the plaintiff. The 
plaintiff afterwards entered upon the mortgaged property, 
Z. having made default in payment of the mortgage 
money ; and the defendant, after plaintiff had gone into 

00 L. R. 5 Q. B. 306: 18 W. R. 544. 
(?0 W. N.. 1879. p. 153. 
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possession and while he was in possession, distrained PabtI. 

upon the mortgaged premises for one-half year's arrears — '- 

of rent due to defendant from Y. The articles seized by 
defendant under his said distress were three railways^ one 
within the mine, one traversing the coal-yard, and a 
third running along the waste land of a certain manor 
from the mine to a junction with the Llanelly railway. 
These railways were subsequently sold under the distress 
and were also removed by the purchasers. Plaintiff 
contended that the distress was wholly illegal, the rail- 
ways in question being fixtures and not distrainable ; 
defendant contended on the contrary that the railways 
being chattels were lawfully distrainable. Mr. Justice 
Mellor, in delivering the judgment of the Court, which 
was in favour of plaintiff's contention, spoke as follows : — 

"The question to be determined is, whether the rails and 
sleepers forming the railways under consideration continued to 
be personal chattels, or whether by reason of their annexation 
to the freehold they became fixtures. 

" In the present case, we have not to consider the law which is 
applicable to fixtures as between the different descriptions of 
representatives of the same owner of the inheritance; neither 
have we to consider under what circumstances fixtures may be 
removed, either under express contract or in favour of trade, or 
what fixtures may be taken under a writ of fi, fa, ; hid the simple 
question is, did these railwa/ys, notimthstanding stich annexation oa 
existed in the present ease, retain the character of personal chattels, 
for if they did :\,s,i, they are not liable to he distrained for rent . . . 

" We think it must be taken as a fact, that the railways in 
question were constructed for the better enjoyment of the colliery, 
and were so far permanent that they were intended to remain- on 
the premises as ancillary to the working of the mines, at least 
until the expiration of the term, and were so constructed and 
fixed not for their better use as chattels, but as a substitute for 
the natural surface of the ground, along which it would have 
been impracticable to have worked the trains. It is expressly 
found by the arbitrator that they were so fixed and attached to the 
freehold as not to he capable of heing removed without considerahle 
violence and wrenching by means of picks and iron bars, so that in 
their removal considerable holes were left in the surface by the 

falling in of the ballast material This is a great deal more 

than was found in HeZZatoeZZ v. Eastwood (a), where the annexation 

(a) 6 Exch. 312. 
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Part L was so slight as to admit the machines to be removed without the 

Chap. VI. least injury either to themselves or to the surface. The trains and 

tracks of the railways, and not the railways themselves, might 

compare with the mnles in Hellawell v. Eastwood, and the railways 

would in tbat case compare with the floors of the mill." 

Railway And in the latter of the two cases, viz.. In re North 

plant oflron- Yorkshire Iron Company^ it appeared that the North 
iiiine,--iiot Yorkshire Iron Company, Limited, was in liquidation, 
other efierts' cmd the matter came before the Court on a motion by the 
diBtrainable. liquidator to restrain the landlords, R. J., & Co., from 
distraining, and there was also a summons by the land- 
lords to be allowed to distrain. The landlords in De- 
cember, 1868, had leased certain lands and premises to 
8. for a term of nineteen years from the Ist of January, 
1869, at a yearly rent, after the first five years, of 2000Z. ; 
and on the 21st of June, 1869, 8. had assigned the 
property to the company for the residue of the term. 
The company, from the date of its incorporation, the 30th 
of June, 1869, had continued to carry on business down 
to December, 1875, when a resolution had been passed to 
wind it up voluntarily, and a liquidator had been ap- 
pointed, and in June, 1876, there was a compulsory wind- 
ing-up order. The landlords, R., J., & Co., had claimed 
to be paid the rent due ; and an order having been made 
giving them leave to distrain, they, in October, 1878, had 
levied a distress upon the loose plant and stock-in-trade, 
which had realised 1262Z. Is. 2d., the rent due at the time 
being- 5311Z. la. 5d.; and in March, 1879, the landlords 
had again asked leave to distrain, and they had been 
allowed to do so " upon such efiFects as were legally dis- 
trainable;" and accordingly, in April they levied a 
further distress upon the property of the company, and 
seized certain machinery and articles which the liquidator 
alleged were attached to the freehold^ and therefore not dis- 
trainable at law. Some of these things were a short rail- 
way and plant, and others were machines aflBxed by bolts 
and nuts to stones, wood, and brickwork, sunk into the 
soil, but the nuts could be unscrewed. Hall, V.C, held 
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that the landlords could not distrain upon the railway PabtL 
and plant, but that they were entitled to do so in regard °^* 



to the other articles, many of which were affixed by bolte 
and nuts to stones and other things. 

47. The very limited right of distress which the cases Suprgestion, 
lastly cited seem to establish, may possibly represent the iJJkI's power 
final state of the law upon this subject. The landord ^/^V'?®f 
when he exercises his right of distress, exercises it in equal to exe- 
virtue of some money-demand (namely, the arrears of d?£r*8rHit 
rent) which he has against his tenant ; and it might to seize on^. 
indeed be argued, that he ought, therefore, to be in a whether'tl^*^^' 
position which is at least equal to that of any other landlo^ is 
creditor who is able to take the property of the tenant cientiy and 
on a ji. fa, in an execution against him for debt ; and prot^eted^with 
that as the chief object which the law should have in his present 
view is to put the landlord as a creditor upon at least a "^^ power, 
level with the other creditors of the tenant, so as to pre- 
vent the latter class of creditors from obtaining an undue 
advantage against the landlord, it would seem to be at 
once an easy and a natural device for protecting the land- 
lord to extend his power of distress to the same limits 
that the execution creditor may proceed ; in other words, 
to extend it to all those kinds or classes of fixtures 
(whether properly or improperly so called) which the 
tenant is able to remove from the premises, at the expira- 
tion of his lease, disannexing them or not as the case 
may require. And among practical men there is a strong 
tendency in this direction, and there is in fact already 
almost a custom to distrain upon almost every class of 
removable fixture, it being no objection at all to this 
extension" of the law, to say, that the landlord in distrain- 
ing takes the law into his own hands, whereas the execu- 
tion creditor proceeds by virtue of a well-recognised 
legal process ; for distress is a legal right, and its proper 
exercise is protected and ensured by the proper legal 
safeguards; for the landlord is of course liable to his 
tenant for a wrongful distress, Dalton v. Whittem (a) ; and 

(6) 3 Q. B. 961. 
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Part L should the tendency and practice referred to in the last 

— ^^ section come to be recognised by the Courts or by 

legislation, we should find the law of fixtures brought 
round to this curious position : that is to say, the land- 
lordy who had no power of or occasion for distress at all 
in the early agricultural period, when there was only one 
class of fixtures, namely, the purely agricultural class, 
would be found to have as complete power as he has occa- 
sion to distrain upon the goods or the property of his 
debtor. But it must be borne in mind, on the other 
hand, that the landlord's right of distress for rent in 
arrear, holds good in the case of the tenant's bankruptcy 
or liquidation to the extent of one year's arrears (a), and 
holds good also in the case of an execution creditor of 
the debtor to the same extent (b), and holds good to an 
unlimited extent as against the Mortgagee by Bill of 
Sale of the Tenant ; so that until the landlord is (if he 
should ever be) deprived of these last-mentioned pre- 
ferential rights, he may perhaps be considered sufficiently 
protected by his existing power of distress, although 
limited, possessing as he does also a right of re-entry. 

(a) Bankraptcy Act, 1869, s. 34. (6) 8 Anne, c. 14, s. 1. 
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PAET 11. 

FIXTURES, GENERAL LAW OF, IN ALL RELATIONS, 



CHAPTER I. 



ON THE QUALITY OF FIXTURES, — THAT THEY ARE REAL 
AND NOT (in general) PERSONAL ESTATE. 

48. For the readier exposition of the law of fixtures pabt n. 
in its more general aspects, it is desirable to postulate the Ghaf.i. 
following lemma, relating to the quality of fixtures, as to l^tures 
whether they are real or are personal estate. It has called,— are 
already appeared that the strictly agricultural fixtures of are'they wr- 
the old law instantaneously coalesced with the land or sonal estate? 
realty to which they were annexed ; they were therefore, 
one would prima facie imagine, an interest in land. It 
is, however, commonly said that fixtures are not an 
interest in land within the meaning of the Statute of 
Frauds, so as to require a note or memorandum in writing 
under the 4th section of that statute, and the case of 
Haffen v. Bimder (a), decided in 1834, has been very 
commonly quoted in support of this opinion. But when 
that case is critically examined, it is seen that the 
equities involved in it were so strong and many, that 
they biassed the judges in their decision of it, and 
induced them to take advantage of the particular circum- 
stances of the case, in order to ground upon them in the 
interest of particular justice a distinction which (how- 
ever good in itself) was scarcely borne out by general 
. law, holding (as they held), contrary to the very clear 

(a) 1 C. M. & B. 2C6 ; since foHowed in Lee v. Gaskell, 1 Q. B. Div. 
700. 
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principle. 



and powerful, and withal the learned argument of Mr. 
Kelly (afterwards the Lord Chief Baron), that ba fixtures 
denoted the '' tenant's right to remoYe/' a contract to 
forego that right was not an interest in land within the 
4th section of the Statute of Frauds. Now this decision 
was an acknowledged evasion of the law, and does not, 
therefore, in our opinion, warrant the generality of the 
conclusion that is frequently, indeed commonly, drawn 
from it ; for that conclusion affects to extend to fixtures 
in themselves what was only asserted in HcUlen v. Bunder 
at the most of ^^a contract to forego the removal of 
them." If this be so, the quality of fixtures in them- 
selves, whether they are real estate or personal estate, re- 
mains in truth an open question, and the determination 
of it is the lemma which we must premise. 

49. Now the principles of the Law of Fixtures, ad 
developed in the prior parts of this treatise, suggest a 
distinction of the following kind, that is to say : — 

(1.) That the class of the Strictly Agricultural 
Fixture, including therein the closely analogous class of 
the Barely Completory and Necessary or Accessory 
Fixture, was and is a class of fixtures which are an 
interest in land immediately from the moment of their 
annexation, and which are also permanently and inde- 
feasibly so. 

(2.) That the Modem Agricultural, the Trade Proper, 
and the Domestic or Ornamental classes of Fixtures 
are: — 

(a.) Some of them interests in land, defeasible by 

the act of the tenant who has the right to 

remove them ; while again — 

(b.) Others of them are chattels pure and simple, 

and are not even defeasible interests in land. 

(2.) Upon 49a. The Year Books shew that fixtures, as well those 

authSioT— ^^ ^^^ modem as those of the old law, were considered as 

which shew part and parcel of the frank-tenement or freehold, so 

are real ^te. ^^^S ^ ^^^7 continued annexed to it; and that such of 

them as were annexed by the landlord (that is to say, by 
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the owner of the freehold) formed indefeasible parts of part ll. 
the freehold, whereas such of them as were put up by the ^"^-^ 
tenant (the strictly agricultural fixtures being always 
excepted) were defeasible parts of the freehold, but 
became indefeasible parts of it immediately the time for 
their removal by the tenant had expired, and he had 
failed or omitted to remove them. And the views which 
are expressed in the Year Books are fully borne out by 
the subsequent decisions, both early and recent. 

Thus, in the case of Lee Y.Bisdon (a), decided in 1816, Domestic 
Gibbs, C. J., spoke as follows :— ^*^^« ^ene- 

"Many of these articles (household fixtures and furniture), 
though originallj goods and chattels, jet when affixed by a tenant 
to the freehold cease to be goods and chattels by becoming part 
of the freehold ; and though it is in his power to reduce them to 
the state of goods and chattels again by severing them during 
his term, yet until they are severed they are a part of the free- 
hold, as wainscots screwed to the wall, trees in a nursery ground, 
which when severed are chattels, but standing are a part of the 
freehold, certain grates, and the Hke. And unless the lessee 
uses during the term his continuing privilege to sever them, he 
cannot afterwards do it, and it never, I believe, was heard of, that 
trover could be afterwards brought." 

Again in the case of Lyde v. Russell (J), decided in Bells. 
1830, Lord Tenterden held that bells hung by a yearly 
tenant at the sole expense of the tenant himself, but 
allowed by him to remain fixed to the freehold after the 
expiration of his term, became the property of the land- 
lord, and did not even when afterwards severed by the 
landlord resume the character of chattels so as that the 
tenant might bring trover for them. 

So, again, in the Irish case of Barnet v. Lucas (c). Scutching- 
decided in the Court of Common Pleas of Ireland, in JJJg/ '^*^'^' 
November, 1870, the plaintiff, as administratrix of her 
late husband, having already in a prior action in the 
same capacity against the same defendant recovered 
damages under Lord Campbell's Act (9 & 10 Vict. c. 93) 

(a) 7 Taunt. 188. 

(6) 1 B. & Ad. 394 ; and see Tfigh v. Aston, 17 W. R. 984 ; L. R. 8 Eq. 
626. (c) 5 Ir. Bep. G. L. 140. 
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Part il and the Act amending that Act (27 & 28 Vict. c. 95) for 
— — the death of her husband through the bursting of a boiler 



negligently manufactured by the defendant, now sued 
the latter for further damages in respect of injuries done 
to certain ** personal chattels " the property of the deceased 
during his life, in consequence of the same accident, the 
particular alleged " personal chattels " being the follow- 
ing utensils of a scutching-mill of which the deceased 
had been yearly tenant, that is to say, twelve lerihs or 
stands of sctUchrhandles, two sets of rollers, a steam-engine^ 
a pump, and piping, and a water-^vheel and dstem. It 
was proved that all these utensils were firmly attached to 
the buildings by bolts and screws ; but that at the same 
time they were trade fixtures. The Court was of opinion 
that the action rightly lay, notwithstanding the judgment 
already recovered in the prior action ; but the Court was 
of opinion that the fixtures in question were not properly 
described as "personal chattels" of the deceased, and 
in forming this opinion the Court proceeded upon the 
authority of Longbottom v. Berry (a), in which articles of 
the like sort, and in the like state of annexation, had 
been declared to pass to a mortgagee of the land. 

pj^g And again, in the American case ot PhilbricJcY, Emng(h\ 

decided in the year 1867, it was held that a pipe laid 
&om land of P. across land of another, and under a parol 
licence across a highway by a former owner of P.'s land, 
passed by grant of the land to P. as a fixture, so that 
the former owner who had put it in could not remove 
the pipe from the highway or from the intermediate 
land. 

EailB. So, in Hwrd v. Bay State Company (c), decided in 1867, 

it was held that iron rails were fixtures, which when laid 
became a part of the realty in the absence of special 
agreement. 

MUl-chain So, again, in the American case of Farrar v. Stack- 

and bars. p^i^ ^^^^ decided in the Supreme Court of the State of 

(a) L. B. 5 Q. B. 123. (6) 97 Mass. 133. (c) 97 Mass. 279. 

Id) 6 Greenl. 154 ; see also Pyle v. Pennock, 2 Watts & Sergeant, 390. 
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Maine, in the year 1829, the plaintiflfs claimed a mill- PartIL 
chain, dogs, and bars, under a conveyance to them of the __^L_ 
saw-mill in which the same articles were used ; the deed 
of conveyance making no mention of the articles in ques- 
tion. Mr. Justice Weston, in giving judgment for the 
plaintiff, said : — 

" It is not denied that other parts of the machinery necessary 
for tbe purposes of the mill go with the mill ; but it is insisted 
that the mill-chain is personal property, and therefore does not 
pass by the deed, not being expressly mentioned in it. But to 
this it may be answered : 1. That if it be an essential part of the 
mill it is included in that term, whether real or personal. 2. That 
what is in its natv/re personal Tfiay change its character, if it is fixed, 
used, and appropriated to that which is real. Is it too much to say 
that the mill is incomplete without a chain, notwithstanding that 
a millwright who contracts to erect the mill may be deemed (and 
he is deemed) to have completed his engagement without supply- 
ing a chain P Accordingly we are of opinion that the chain is 
a part of the realty" And the learned judge then proceeded to 
add these observations, conceived in the same strain : — " Although 
the being fastened or fixed to the freehold is the leading prin- 
ciple in many of the cases in regard to fixtures, it has not been 
the only one Modern times have been fruitful of inven- 
tions for the more secure and comfortable use of buildings. 
Venetian blinds and lightning rods are an example. These might 
be removed doubtless without damage ; yet as being suited and 
adapted to the buildings upon which they are placed, and as 
being incident thereto, they are part of the inheritance, and 
would pass by deed as appertaining to the realty. . . . The general 
principles of law must be applied to new kinds of property as 
they come into existence .... The law must take notice of the 

mutations of language as they aaise Deprive the saw-mill 

of its chain and you leave it mutilated, incomplete, and insufficient 

to perform its intended operations Salt-pans have been 

held to pass as realty, because adapted and designed for, and 
incident to, an establishment for the manufacture of salt. The 
principle is, that certain things, personal in their nature, when 
fitted and prepared to be used with real estate, change their 
character and appertain to the realty, as an incident or accessory 
to its principal." 

49b. Now what is there against these opinions ? No- SettiemeDt 
thing but what admits of a ready explanation. First, rent?y*to Sbe 
there is the case of iJ. v. Londonthorpe (a), decided in contrary. 

(a) 6 T. R. 377. 
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1795, where it was held that a past windmdU put up by a 
tenant, but by express offreement between the tenant and 
his landlord made removable at any time by the tenant, 
and actually let by the tenant to a third party, was not 
such a tenement, or rather was not a tenement in such 
oeeupcUion as entitled the tenant who had erected it to a 
settlement within the meaning of the Poor Laws. 

Again, there is the case of B. v. Otley (a), decided in 
1830, where it was held that a windmill rented along 
with other property (the latter property being of an ad- 
mittedly real character) was not a tenement within the 
meaning of the Poor Laws for the purpose of helping the 
pauper to obtain a settlement under these laws, being a 
mere superstructure of wood resting by its own weight 
upon a brick foundation, no part of its machinery touching 
either the ground or the foundation. 

Now, of both these last-mentioned cases the most 
obvious remark to make is this, that their exceptional 
circumstances were the occasion of the question arising 
at all, and that under ordinary circumstances, therefore, 
windmills and such like fixtures, and a fortiori fixtures 
that were more manifestly so, would have been considered, 
and were in fact customarily considered, tenements or 
real estate for all purposes, and therefore also for the 
purpose of conferring a settlement within the meaning of 
the Poor Laws. And accordingly we find that in the 
case of B. v. 8t. Dunstan (J), decided in 1825, it was held 
that certain fixtures demised to a tenant along with his 
tenement were held to be parcel of the demise or of the 
tenement for the purpose of entitling the tenant to such 
a settlement. 

49o. Also in the case of Powell v. Monson Manufac- 
turing Company (c), decided in the Circuit Court of 
Massachusetts in the year 1824, it was held that the 
widow's right to dower attached as against the husband's 
mortgagees to the main mill-wJieel and the gearing of a 



(a) 1 B. & Ad. 161. (() 4 6. & G. 6. 86. 

(o) 3 Mass. 459. 
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factory as real estate, they being fixtures attached to the yavp n. 
factory and necessary for its operation ; and that ac- ^^^^- ^' 
cordingly in assigning dower to her out of the freehold 
factory of her husband, which he had mortgaged subse- 
quently to the marriage, account was to be taken of 
the value of the property at the date of the mortgage 
including the improvements upon it that were existing 
at that date. Mr. Justice Story, after exhaustively re- 
viewing all the earlier cases regarding fixtures of an 
accessory and necessary nature, continued as follows : — 

"Upon the plain principles of the common law, then, the 
water-wheel and its gearing were fixtures annexed to the freehold. 
They were necessary to the beneficial nse of the factory, and 
could not be removed without prejudice to it. They were so 
annexed, not by a tenant for life, or for years, or for a limited 
purpose, but by the owner for the permanent enjoyment of the 
inheritance. They would have passed as appurtenances or inci- 
dents to the heir by descent, to a purchaser by sale, and to an 
execution creditor who should levy on the estate, as parcel of the 
factory. Nothing has been done to disannex them from the free- 
hold. I cannot, therefore, perceive any ground upon which the 
Court can declare them not to be parcel of the inheritance for 
the purpose of dower. Against the heir they would clearly be 
parcel ; and I think they must be so as to purchasers also.*' 

49d. Also, in all the cases relating to the poor-rate, (4 ) Tenant's 
in which the question which arose was, whether the fixt^r®^ P^^ 

nerlv so 

fixtures (being trade and tenant's fixtures properly so called,— 

called) were or not assessable to that rate as land, or as ^^^^m^^ 

adding to the value of the land as part and parcel thereof land. 

for the time being, the decision has invariably been that 

these fixtures are liable to be assessed to that rate as 

land. Thus, in the case of B. v. Ouisst (a), decided in 

1838, it was held that machinery fixed in coal and iron Machinery 

mines by the persons the lessees of the mines, were for ^^ <»^^®"®8- 

the purposes of a poor-rate which was being levied upon 

the mines to be regarded as forming part of the mines, 

so as to increase the assessable value of the freehold ; but 

Lord Denman, C.J., in holding to the effect stated, was 

(a) 7 A. & E. 951. 

H 
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carefal to add that the question of the essential or 
abstract quality of the fixtures (whether real or personal 
estate) was not raised by the case. 

So, too, in The Queen y. North Staffordshire Railway 
Company (a), decided in the year 1860, the defendants 
who in order to work their line were obliged to provide, 
in addition to the customary rolling stock of a railway, 
certain turn-tables, cranes, weighing-machines, stationary 
steam-engines, lathes, electric telegraph apparatus, station 
furniture, and gasworks, were held entitled to be allowed 
in their assessment to the poor-rate a reduction in respect 
only of such of the enumerated articles as were movable 
{e. g, the office and station furniture), and not in respect 
also of such of these articles as were attached to the 
freehold in such manner as to become part of it, nor in 
respect of any of the same articles which, though capable 
of being removed, were yet so far attached as that they 
were intended to remain permanently connected with the 
railway, as essential to its working so long as it should 
continue a railway. 

Also, in the case of The Queen v. Inhabitants of Parish 
of Lee (J), decided in the year 1866, it was held that on 
assessing gasworks to the poor-rate, in ascertaining the 
gross estimated rental, a deduction ought to be allowed 
in respect of the cost of the meters which belong to the 
gas company, but are put up on the premises of the con- 
sumers, and are connected with the service pipes by 
solder, and by means of those pipes with the company's 
mains. These meters were mere chattels. But no such 
deductions were to be allowed in respect of the following 
articles : — 

1. BetortSy which are instruments in which the coals 
are carbonised and the gas produced, consisting of cir- 
cular pieces of clay, to which the heat is applied, and of 
the arches which contain them, and of the pipes through 
which the gas passes to the purifiers, notwithstanding the 
whole were distinct and severable from the floor, and not 

(a) 30 L. J. (M.C.) 68. (Jb) L. R. 1 Q. B. 241 ; 14 W. R. 311. 
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attached to it by cement or mortar, but only packed with Part n. 

/% 1 Chap. 1. 

fire-clay. 



2. Purifiers^ which are massive iron vessels, standing 
on a brick base, but not fixed to it, connected with the 
pipes passing through the soil to the ijetorts by screw- 
bolts, and with the pipes passing through the soil to the 
tanks and gas-holders in the same way. 

3. Steam-engines, used for driving the machinery, fas- 
tened by screw-bolts to a stone base fixed in the soil. 

4. Boilers set in brickwork fixed in the soil. 

5. OaS'holders, which are hollow cylindrical vessels of 
plate-iron, covered at the top, but open at the bottom, 
and rising and falling by means of pillars and pulleys 
into circular tanks sunk in the soil, into which the gas 
passes through the purifiers from the retorts. 

6. Trade fixtures, such as pumps and exhausters, which 
are fixed to the freehold, but which would be removable 
as tenant's fixtures. 

And the reason why no deduction was to be allowed in 
respect of any of these last six classes of articles was 
stated by the Court to be — that such articles, although 
they were capable of being removed, were yet so far 
attached to the freehold as that it was intended they 
should remain permanently connected with it, not as 
land simply, but as land possessing the character of gas- 
works ; and they were, moreover, essential for the purpose 
for which the gasworks were made. 

And lastly, the case of Laing v. Bishopwearmouth {Over- Boilers, en« 
seers) (a), decided in 1878, in assessing shipbuilding pre- lathes, gnnd- 
mises to the poor-rate, it was held that the value of the ^u^^fed'aa 
machinery attached to the premises was to be taken into land for the 
consideration in ascertaining their rateable value where ^J?!^r-rate. 
such machinery, though some of it was removable without 
injury either to itself or to the freehold, was essentially 
necessary to the shipbuilding business to which the pre- 
mises were devoted, and was intended and designed to 
remain permanently attached to such premises so long as 

(a) 3 Q. B. Div. 299. 

H 2 
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Past IL they were applied to that same purpose of shipbuilding. 

: The machinery in question consisted of boilers, engines, 

shafting, punching and shearing machines, planing, 
boxing, and slotting machines, drilling machines, lathes, 
saw-benches, steam-hammers, cranes, pumps, weighing 
machines, water-tanks, grindstones, and the like. Cock- 
bum, C. J., delivering the judgment of the Court, said : — 

" The law on the subject of rating with reference to premises 
on which machinery has been erected with a view to the nse of 
such premises for the purpose of manufacture, is settled by former 
decisions. 

"In Bex T. Birmingham and Staffordshire Cfaa Light Co, fa\ 
where a rate had been made under a local Act, which required 
a Taluation to be made periodically of all houses, &c., it was 
held, that where steam-engines or other machines were affixed 
to the houses, the house was rateable according to its yalue 
as increased by the machinery. In Beg, y. Chiest (6), it was 
held that in a rate upon buildings to which machineiy is 
attached, the real property ought to be assessed according to 
its yalue as combined with the machinery, without regard to 
whether the machinery was real or personal property so as 
to be liable to distress or seizure under a fi, fa., or whether it 
would descend to the heir or executor,* or would belong at the 
expiration of a lease to the landlord or the tenant. This rule 
was again affirmed in Beg, t. SotUhampton Dock Company (c), 
in which it had been expressly found by the sessions, that the fix- 
tures in question, although attached to the freehold, were capable 
of being detached from it, as easily and with as little injury 
to it as other fixtures put up for the purposes of the ti*ade of 
the tenant and usually valued as between incoming and outgoing 
tenant. 

"In the case of Beg, t. North Staffordshire Baiftoay Co. (d), 
it was held that things which, though capable of being removed, 
are yet so far attached to the freehold that it is intended that 
they shall remain permanently connected with it, or with the 
premises used with it, and shall remain permanent appendages 
to it, as essential to the purpose for which the premises are used, 
must be taken into account in estimating the rateable value of 
the premises. 

" In Beg, v. Lee (e), the principle was applied to the retorts, 
purifiers, gasholders, steam-engines, boilers, and even pumps and 

(a) 6 Ad. & E. 634. (6) 7 Ad. & E. 951. 

(c) 14 Q. B. 587 ; 20 L. J. (M. C.) 155. 

(d) 30 L. J. (M.O.) 68. (e) L. R. 1 Q. B. 241. 



n 



FIXTUBES ABB REAL ESTATE IN GENERAL. 101 

exbausters, on premises fitted up and used as a gas mannfactoiy, Pabt II. 
as being essential to the working of the manufacture, and, there- Chap. L 
fore, as having been erected with the view of their remaining 
permanently attached to the premises, even though some of the 
machinery, such as the pumps and exhausters, would have been 
removable as trade fixtures. 

"Applying the rule established by these decisions to the 
present case, it appears to us, after having carefully considered 
the character of the machinery in question, that the whole of it, 
though some of it may be ^capable of being removed without 
injury to itself or to the freehold, is essentially necessary to the 
shipbuilding business to which the appellant's premises are 
devoted, and must be taken to be intended to remain permanently 
attached to them so long as those premises are applied to their 
present purpose. 

**The case is consequently governed by the decisions which 
have been referred to." 

49e, So that, judging from the cases aloiie, a person General 
would inevitably conclude that, as a general rule which ^^^ ^^^^ 
the few exceptions to it merely justified, fixtures, so far 
from being clearly not interests in land, are in fact 
interests in land for all purposes whatsoever; but of 
course particular statutes may be found to treat them as 
chattels simply. 

The following quotation from the last edition of 
Williams' Saunders' Eeports (a), appears to teconcile the 
decision in Hallen v. Bunder (b) with the decisions of an 
apparently contrary tendency stated above. The quotation 
is in the following words : — 

"Damages may be recovered in trespass for taking fixtures, 
describing them as goods and chattels. However, until severed 
from the freehold they are not goods and chattels at all, but 
parcel of the freehold. But the tenant may sell the right to 
remove them ; . . . . and such a sale is not a sale of any interest 
in land, so as to require a memorandum in writing under the 
4th section of the Statute of Frauds : Hallen v. Bunder " (6), 

The following American cases also bear out the 
distinction which is taken in the last-stated passage, 
namely : — 

(«) Vol. ii. p. 656. (6) 1 0. M. & R. 266. 
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Pabt XL 1. The case of Shaw v. Carhsey (a), decided in 1866, 

— — '- where it was held that buildings sold apart from the land 

on which they stood by parol contract by the owner of 
the land, with the intention of both parties to sever them, 
passed to the purchaser, who was allowed a reasonable 
time to remove them as personal property. 

2. The case of Cwtis v. Riddle (J), decided in 1863, 
where it was held that where the owner, C, of a fixture 
erected by consent on the land of R, orally agreed with 
W. that the fixture should be included in a mortgage to 
be made by B. to W., the fixture thereby became a part 
of the realty ; and that K. might accordingly avail him- 
self of this oral agreement as a protection against an 
attachment made by a creditor of C. after the agreement, 
and before the execution of the mortgage. 

The distinction is therefore this, that fixtures (even of 
the removable kind, f.6., trade fixtures or tenant's fixtures 
generally) are an interest in land, although not an inte- 
rest within the meaning of the 4th section of the Statute 
of Frauds so as to require writing in any contract between 
landlord and tenant {HaUen v. Bunder) or between out- 
going and incoming tenant {Lee v. QaskelV). 
FixtDies im-'; 50. But of course there are numerous articles of fumi- 
raUed^bei^g *^r®> which are not fixtures in any proper sense of the 
and remaining term, and it is not to be supposed for a moment that 

oiuittels, not _ , . ■*', _ 

an interetit in these articles are an interest in land for any purpose; 

purpoTO *°^ those so-called and improperly called fixtures, whether of 
the modem agricultural, or of the trade proper, or of the 
domestic or ornamental class, are, and from first to last 
remain, of a purely personal or chattel nature. We have 
already had examples of this so-called but improperly 
called chattel-fixture, e. g,y in the case of Birch v. Dawson^ 
in paragraph 42, supra; we have a further example of 
such a fixture in the case of Davis v. Jones (c), decided 
Jibs. in 1818, where it was held that certain jibsy parts of a 

machine which had been added to the machine by the 
tenant, a trader-lessee, during his term, and which were 

(a) 13 AUen, 4(i2. (6) 7 AUen, 185. (c) 2 B. & Al. 165. 
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capable of being removed again from the machine with- Pabt ll. 
out damage either to themselves or to it, were goods and __^LJ_ 
chattels for which the outgoing or rather the out^on^ 
tenant might maintain trover for their non-delivery by 
the incoming or rather income tenant upon demand made, 
Abbott, C.J., in delivering judgment in the case, adopted 
the following alternative mode of speech : — " If these jibs 
are to be considered as personal chattels .... On the 
other hand, if the jibs are to be considered as annexed to 
and parcel of the freehold, ....'* a dubiety in his lord- 
ship's mind which he ultimately settled by decreeing the 
jibs to be personal chattels. 

A decision similar to that in Davis v. Jones was given Zinc box. 
in the somewhat remarkable American case of Park v. 
Baker (a), decided by the Supreme Court of Massachusetts 
in 1863, where it was held that a large and heavy wooden 
box, lined with zinc, and used for an ice-chest, was 
personal property, and that it would not pass by a deed of 
the real estate, although it could not be removed without 
being taken to pieces, and was well adapted for use in 
the place. 

Again, in the case of McLeod v. Jones (b), decided at Chest of 
Bristol, in the state of Massachusetts, in the year 1870, a ^jojj\o. 
chest of drawers, a large mirror, and a glass case, affixed 
by a tenant to the wall with nails or screws were held not 
to be fixtures, which he forfeited, unless removed at the 
expiration of the tenancy, but were personal estate, which 
might be taken away at any time afterwards. And again, 
in Hinckley v. Baxter (c), decided by the Supreme Court Wooden 
of Massachusetts in 1866, it was held that a building on *" ^^ ^^' 
wooden blocks without underpinning, built upon land of 
another with his consent, but without any agreement for 
its removal, remained the personal property of the 
builder. 

(a) 7 Allen, 78. (6) 3 Mass. Dig. 353. (c) 13 Allen, 139. 
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PART IL 

FIXTURES^ GENERAL LAW OF, IN ALL RELATIONS, 



CHAPTER n. 



THE RELATION OF VENDEE OB QBANTEE AS AGAINST HIS 

YENDOB OB GBANTOB. 

Pabt IL 61. It having been clearly established in the preceding 
_._^E' —1^ chapter that fixtures properly so called are interests in 
Th6 deriva- land for all general purposes (unless where by^ the 
-^nmnera?'' Statutes they are expressly made personal estate for the 
tioii of. purposes of such statutes), it is now possible to consider 

expeditiously and upon that assumption of the quality of 
fixtures the various derivative relations following, — ^the 
questions relating to fixtures that arise or have arisen 
therein, — ^that is to say, the following derivative rela- 
tions, viz. : — 

(1.) The relation of Vendee or Grantee as against 

his Vendor or Grantor ; 
(2.) The relation of Mortgagee as against (a) the 
Trustee in Bankruptcy, and (b) the Execution 
Creditor, of the Mortgagor ; 
(3.) The relation of (a) the Trustee in Bankruptcy, 
and (b) of the Execution Creditor of the Lessee 
as against the Lessor ; 
(4.) The relation of the Executor, — being (a) the 
Executor of a tenant in fee simple as against the 
Heir ; and (b) the Executor of a tenant for life 
or in tail as against the Bemainderman or 
Reversioner ; 
(5.) The relation of Outgoing Tenant as against the 
Incoming Tenant ; and 
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(6.) The relation of the Succeeding Incumbent as PabtIL 

against the Prece^ng Incumbent or his €!hap. IL 
executors. 



FiBSTLY, THE BiGHTS OF THE VeNDEE OB GbANTEE AS 
AGAINST HIS VeNDOB OB GbANTOB. 

52. These rights may be stated generally to result 
directly from the preliminary lemma above explained, 
which establishes that fixtures properly so called are real 
and not personal estate. 

This rule, with the reason for it, is well staffed in Mill-stone, 
Liford!s Case (a), decided in 12 Jac. 1, where we find the ^/^^^^* 
law of fixtures in this aspect of it laid down in the follow- 
ing manner: — "It is resolved in 14 Hen. 8, 25 b, in 
Wistmvs Case, that if a man has a horse-mill, and the 
miller takes the mill-stone out of the mill, to the intent 
to pick it to grind the better, although it is actually 
severed from the mill, yet it remains jTar^^^Z of the mill as 
if it had always been lying on the other stone, and by 
consequence by lease or conveycmce of the mill, it shall 
pass with it. So too of doors, windows, rings, &c. The Doors, keys» 
same law of keys ; though they are distinct things, they ^ 
shall pass with the house." 

So, in the case of Colegrave v. Dios Santos (l), decided Domestic 
by the Court of King's Bench in 1823, in an action of gen^Sy.— 
trover for certain stoves, grrates, kitchen-ran&:es, closets, included Iq 

- - , . 1 . 1 . , conveyance of 

shelves, brewing-coppers, coolmg-coppers, mash-tubs, house, 



locks, bolts, and blinds; it appeared that the plaintiff J*J;?2|^/'^* 
had put in the fixtures in question while owner of the 
fee, and that he afterwards sold and conveyed the house 
(the fixtures being at the time in it and attached) to the 
defendant, who also subsequently took possession thereo£ 
The conveyance did not specify the fixtures. It was held, 
nevertheless, that the fixtures passed by the conveyance 
and belonged to the purchaser. In this case it was 
contended on behalf of the plaintiff that although some 

(o) 11 Bep. 50. (6) 2 B. & 0. 76. 
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Part II. of the articles in qnestion, being clearly fixed to the free- 
— ^^ — 1- hold, must be admitted to have passed to the purchaser 



although not mentioned, yet the other two classes of 
them, namely, those which were removable as between 
landlord and tenant, and those which were not, strictly 
speaking, fixtures at all, were upon a different footing; 
but Abbott, C. J., was of opinion that all the articles, as 
well those in the second as those in the first class, passed 
to the purchaser as part of the freehold, there being 
nothing to indicate any contrary intention ; and he was 
further of opinion that even the articles in the third class 
passed in like manner, the plaintiff having treated them 
as fixtures in the demand which he made for them. And 
Mr. Justice Bayley, with reference to the articles of the 
third class, remarked that ''as the seller gave up the 
estate with these things upon it, he must be considered 
as throwing them into the bargain ; at any rate, in order 
to maintain this action he should have made a specific 
demand, instead of including them amongst many other 
things claimed generally as fixtures." 
Fixtures,— 53, Where the deed of conveyance conveys the 
veyed, what fixtures in express terms, the question arises, what 
temf "^ '"' fixtures are included therein ? Thus, in a case of some 
considerable peculiarity, viz., the case of WHtshear v. 
CottreU (a), decided in the year 1853, in an action upon 
the case, it appeared that defendant and X., Y., and Z. 
were trustees seised in fee of a certain farm, and that, as 
such trustees, they let the farm to the defendant for a 
term which was calculated to expire at Michaelmas, 1851, 
but with the right for defendant to come upon the 
land for the purpose of clearing off the last year's crop 
until the 1st of June, 1852. The defendant, together 
with his co-trustees, afterwards sold the fee-simple of the 
farm to plaintiff, who demised the same to one M., who 
entered into possession in January, 1852. The defendant 
and his co-trustees, acting only as trustees, by deed of the 
25th of March, 1852, conveyed to the plaintiff, his heirs, 

(a) 1 E. & B. 674. 
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and assigns, the farm in question, describing it in the Past li. 
following words : — " All that messuage or tenement and — 2—^ — — 
farmhouse, with the bams, stables, and other appur- 
tenances, situate, &c., and also all and singular the 
several closes, &c., and all fixtures^ trees, hedges, ditches, 
fences, paleSy rails, waters, water-courses, &c., and appur- 
tenances whatsoever." The conveyance had a schedule 
to it, in which were enumerated (among other things) two 
bams, two cart-sheds, and such like, but it was argued 
that the fixtures claimed in the action were not enumerated 
in the schedule ; the plaintiff, however, contended that 
they were covered by the general words in the description 
of the premises as given above. Defendant had removed 
the fixtures in question after Michaelmas, 1851, but 
before June, 1852 ; and it was admitted that in so doing 
he had done no more injury to the soil or to the erections 
let into it than was necessary to effect the removal. The 
fixtures had been erected by the owner in fee of the land 
prior to the demise thereof to the defendant; but the 
latter claimed a right as tenant to remove them under an 
alleged custom of the country for tenants so to do, and 
even by the common law. 

The fixtures in question were the following : — 1, Certain 
staddles, being stone pillars mortared into a foundation 
of brick and mortar which was let into the earth, and with 
stone caps mortared to them at the top, for the ricks to 
rest on. 2. A certain threshing-machine placed inside 
one of the bams (the machinery for the horse being on 
the outside), and there fixed by screws and bolts to four 
posts which were let into the earth. 3. A certain granary, 
consisting of a wooden shed tiled over, and resting by its 
mere weight upon a wooden frame, which in turn rested 
upon staddles constructed like the staddles first described. 

The Court of Queen's Bench was of opinion that the 
deed, which the defendant had executed as a conveying 
party, having conveyed the land and all fixtures, and it 
appearing, moreover, that the erections had been put 
upon the land by the defendant's father, and not by the 
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Fabt u. defendant himself, the defendant clearly could not remove 

— '- — '. either the staddles or the threshing-machine, which from 

the manner in which they were annexed to the soil 
passed by the conveyance as real estate. But the Court 
thought the question as to -the granary involved more 
difficulty. Mr. Justice Coleridge, speaking of this latter 
fixture, said : — 

" It appeared to be laid on a wooden foundation, sapported by 
staddles ; and it lay upon them in the same maimer that the 
ricks lay upon the rick staddles. It was not attached except by 
its weight to the staddles. We think we are bound by the autho- 
rities to consider such an erection as a mere chattel, and not as 
part of the land, or as affixed to the freehold. In CvMing ▼. Tuff- 
naU, a bam erected on pattens and blocks of wood, but not itself 
affixed in or to the g^und, was held to be remoTable. In WaTis^ 
borough ▼. Maton it was decided that a bam resting by its mere 
weight on a brick foundation was not a fixture, but was a mere 
chattel for which trover might be brought. In Bex v. London' 
thorpe it was held that a windmill not attached to the ground, 
but constructed on cross traces laid upon brick pillars, but not 
attached or affixed thereto, was a mere chatteL On these autho- 
rities we think that the granary in question must be treated as 
a mere chattel, and not as a part of the land ; and therefore as 
not being so affixed to the freehold as that itH severance would 
give a cause of action for injury to the reversionary estate in the 
land. 

" It has been suggested, however, that it might pass as a chattel 
under the word ' fixtures ' in the conveyance. The word ' fixtures,' 
though properly applicable to something annexed to the freehold, 
is sometimes used in a larger sense. See Shaen v. Richie (a), 
where it is said by Baron Parke that the word ' fixtures ' does not 
necessarily import things affixed to the freehold, but that on the 
contrary, being a very modem word, it is generallj understood 
to comprehend any article which a tenant has a power of re- 
moring. But in the present case it may well be doubtful whether 
the word ' fixtures,' being immediately followed, as it here is, by 
the words 'trees, hedges, ditches, fences,' and without there 
being any other words in the conveyance denoting any intention 
of passing chattels, can be construed as capable of passing the 

granary, which is a mere chattel No doubt the staddles on 

which the granary rested would pass ; but it is not so clear that 
a mere chattel resting on them would also pass (&). 

(a) 5 M. & W. 175. 

(6) See, -however, Hutchinson y. Kay, 23 Bcav. 413, Lord Bomilly's 
judgment, which places a rebtrictive interpretation on the word ** fixtures " 
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*' Considermg, however, that this article was put up so long Fart II. 
ago by a party who became owner of the freehold, and consider- Chap. IL 
ing that it seems always to have been demised with the freehold, 
and remembering that the word 'fixtures' is capable of the 
larger meaning pointed out in Shaen ▼. BicJeie {a\ we should be 
disposed to hold that it did pass, although a chatteL" 

64, The rule is the same in the American cases. Hop-poles, 
Thus, in the case of Bishop v. Bishop (J), decided in the gtecked at 
year 1854, it was held in a case between the plaintiff as time of sale, 
executrix of a mortgagor and the defendant as vendee 
under her, that hop-poles in use on a hop farm passed 
with the soil to the mortgagee, notwithstanding the ground 
was converted into a hop-garden after the mortgage ; and 
it was held to make no difference that at the time of 
plaintiff's sale thereof to defendant, the poles in question 
had been taken down for the purpose of picking the hops 
therefrom, and were in heaps in the hop-yard, inasmuch 
as this was not a permanent severance from the freehold 
but a severance in due course of husbandry ; the poles if 
unsold would have been set up again. The consideration 
for defendant's purchase therefore failed altogether, the 
mortgagee having meanwhile exercised his power of sale 
in favour of a different vendee. 

And, again, in the case of Weston v. Weston {c\ decided Bell, 
in 1869, it was held that a lell hung upon a frame and 
fastened to it by a hasp, the frame being nailed to the 
cupola of a barn, was a fixture and passed by a convey- 
ance of the estate, the hdl having been used in connection 
with the ham for ten years. On the other hand it was 
held, in that case, in equal accordance with the English 
decisions, that a marble slab, laid upon but not fastened 
to brackets, was personalty and not a fixture, so as not 
to pass by a conveyance of the estate. 

In the other parts of this treatise, there will be found 
numerous expressions of the law prevailing as to fixtures 

used in this sort of juxtaposition. The case is fully set out in Part II. 
chap, iii., infra. See also all the caaes in Part L chap, v., supra, on " The 
Construction of Written Documents." 

(a) 5 M. & W. 175. (fc) 11 N. Y. 123. (c) 102 Mass. 514. 
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Part II. between grantor and vendor, or grantee or vendee ; and, 
■ — '•— in fact, that relation is made the foundation of the very 



numerous class of decisions hereinafter set forth or referred 
to in which the rights of mortgagees regarding fixtures 
have come in question. 
UnpRid for f^^ Where articles in the nature of fixtures have l)een 

articles 

affixed,— «nd bought and have been afterwards fixed into land, and 
porobflwe '^ which still remain unpaid for, are sold over again together 
thereof,— with and as parcel of the land, the question has arisen in 
paid for some cases (all American), whether the subsequent pur- 

vendor^of fix-^ chaser of the land and fixtures from the former purchaser 
of the articles that become the fixtures is or not to prevail 
over the first unpaid vendor of the last-mentioned articles, 
and whether it makes a difference according as such sub- 
sequent purchaser has or not notice of the articles (the 
fixtures) having remained unpaid for to the first vendor. 
Thus,— 
Purchaser (1.) In the case of Ford v. Cobb (a), decided in 1859 

toininj? nn-' ^Y the Supreme Court of the State of New York, being 
^*tti ^^^^^ ^^ action to recover damages for an alleged illegal enter- 
not prevail as ing upon the plaintiff's premises and the removal and 
kett^^ conversion of twenty-three salt-kettles, it appears that 
against ven- the salt-kettles in question (which had been bought of 
kettles (gran- *^6 defendant by one X., the owner of certain salt-works) 
tee thereof by y^Q^e sct in archcs in such manner as that they could not 

bill of sale for . «. • ^ i 

securing pay- be removed except by tearing off a portion of the upper 
ment). bricks of the arch, and prying the kettles out by a plank 

and bars. But it was proved to be a general custom in 
the salt-trade to take the kettles out of their arches and 
to re-set them every season ; and this custom had been 
followed in the case of the kettles in question every season. 
X. mortgaged the kettles to the defendant by bill of sale 
duly filed and re-filed to secure the due payment of 
certain promissory notes made by X. to the defendant for 
the amount of the price of the kettles. X. subsequently 
sold the salt-works to the plaintiff, who had no notice of 
defendant's mortgage of the kettles. Subsequently the 

(a) 20 N. Y. 344. 
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defendant seized twenty-three of the kettles, the promis- Pabt li. 

sory notes not having been met when due ; and this was 

the ground of the action. The Court held that the kettles 
remained personalty as against the plaintiff purchaser of 
the salt-works, and belonged to the defendant under his 
mortgage. The Court admitted that if X. had paid for 
the kettles when he purchased them, instead of mortgaging 
them for the purchase price, the manner in which he 
annexed them to the freehold was such as would have 
converted them into parcel of the realty, in which case 
they would have passed to the plaintiff as subsequent 
purchaser and grantee of the land : Lawton v. Salmon {a). 

*' But in the present case the kettles were not paid for ; and 
the owner of the salt-works agreed with the vendor of the kettles in 
his bill of sale that notwithstanding their annexation, to the free- 
hold in the manner contemplated, they should continue personal 
property, so as to give effect to the personal mortgage. And such 
an agreement is perfectly possible in law in respect of articles 
which are in their nature removable, if in their removal they are 
not wholly injured and destroyed, notwithstanding that they may 
be parcel of the realty to which they are annexed. Are the salt- 
kettles in the present case of the nature of things that are so 
removable P Clearly they are ; and they are of value after their 
removal, for they may be re-set ; and in fact it is a custom of the 
trade to re-set them, after their removal, eveiy season. It is true 
there is some displacement of the brickwork of the arches in 
their removal ; but that displacement is not such in its extent as 
to render void the arrangement by which it was agreed that they 
should continue personal property. They were not absorbed or 
m,erged in the realty ; their ideniity as personal chattels was never 
lost. They were originally personal property, and the agreement in 
question preserved their character of personalty, which would other- 
wise have been lost by their annexation; and the title to the 
kettles therefore did not pass under the conveyance to the 
plaintiff, which only passed what the grantor X. could lawfuUy 
pass." 

(2.) Similarly, in the case of Sheldon v. Edwards (b), Unpaid 
decided by the same Supreme Court in 1866, it was held machinery 
that certain machinery purchased by X. from T., and ^^^^^"^j™^'*^ 
mortgaged by X. to Y., who was already mortgagee of transferee, 

(a) 1 H.B1. 258, note. (6) 35 N. Y. 279. 
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Pabt IL the land and premises on which the machinery was to be 

^! — 1- set up, Y. have duly filed his chattel mortgage, had been 

prevaUed over gQ treated Iff the parties to thai mortgage as to remain^ not- 
inndand withstanding their close annexation with the freehold 
SrSllnsferee P'^^'^^ises, pwrdy personal chattels, and therefore passed to 
the defendant, who was the transferee of Y/s personal 
mortgage, and also assignee of X.'s equity of redemption 
therein, as against the plaintiff, who was the transferee of 
Y/s mortgage on the land itself. 

(3.) Similarly, in a case of Oodard v. OovJd (a), decided 
in 1853, it appeared that by a written contract entered 
into between the plaintiffs (who were manufacturing 



Unpaid 

vendors of 

machinery 

prevailed _ 

ga^^ofmiU ©iigi^^^^s) and X. (who was a mill-owner), it was agreed 

and ma- 



chinery. 



that the plaintiffs should manufacture for X. certain 
machinery, and should also set up the same in X.'s 
mill, the plaintiffs to remain owners of the machinery 
until it was paid for. X., subsequently to the annexation 
of the machinery, mortgaged the mill premises with the 
machinery, &c., to the defendants. It was held that the 
plaintiffs' title to the machinery remained as against the 
defendants, so long as the machinery was not paid for, and 
that this was the result of the personal agreement between the 
plaintiffs and X The annexation in this case was such 
as to admit of ready removal of the machinery without 
injury to the mill. 

(4.) On the other hand, in a case of Davenport v. 
Shants (J), decided in 1871, where the defendant sold 
\7iihont notice machinery under a condition that it should remain the 
paid vendOTs pioperty of the vendor until the price was paid, but the 
ofmaohmery, machinery (consisting of a circular saw-mill and saw, 
against latter belts, water- wheel gearing, with shaft and box, and drum- 
the'main^ flanges) was of such a character that when it was put in 
parts, but not its place in the mill it would pass under a mortgage of 
thelooaer the mill as real estate, and the owner of the mill, subse- 
parts. of such quentlv to the annexation of part of the machinery, mort- 

machmerv x. ^ ■*• ^ * 

gaged the mill premises with the machinery to the 
plaintiff, who had no notice of defendants claim in respect 

id) 14 Barb. (America), 662. (6) 43 Vermont, 546. 



Mortgagee 
of mill and 
machinery 
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of ths maehinery as not yet paid for, it was held that the Part ir. 



part of the machinery which had been fixed in the mill 
passed to the plaintiff under his mortgage, his equity as 
mortgagee without notice being paramount to the equity 
of the unpaid vendor of the machinery ; but as regarded 
the other part of the machinery which was lying in the 
yard of the mill but had not yet been put up in or 
annexed to the mills, the plaintiff had no title to that 
under his mortgage as against the defendant the unpaid 
vendor, but only as against his own mortgagor the owner 
of the mill. 

The last-mentioned case probably expresses the true 
distinction applicable to such cases ; and had the mort- 
gagee had notice, he would doubtless have not prevailed 
over the unpaid vendor even as regarded the heavier and 
main ma<5hinery. 



Chap. IL 
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PART II. 

FIXTURES, GENERAL LAW OP, IN ALL RELATIONS. 



CHAPTER III. 



THE RELATION OF MORTGAGEE AS AGAINST (a) THE 
TRUSTEE IN BANKRUPTCY, AND (b) THE EXECUTION 
CREDITOR, OF THE MORTGAGOR. 

Part il 56, BEFORE proceeding, secondly, to the rights of the 
Chap. . mortgagee as against the trustee in bankruptcy of the 



mortgagor, or to the rights of the mortgagee as against 

the execution creditor of the mortgagor, it is necessary to 

premise, that in addition to the preliminary lemma above 

explained (whereby it is shown that fixtures properly so 

called are real and not personal estate), there is a further 

matter for preliminary consideration, namely, the provi- 

Biils of Sale sions of the Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), 

^viaions' of consolidating and amending the provisions of the Bills of 

provifflon . g^^^ ^^^^ ^gg^ (17 & 18 Vict. c. 36), and the Bills of Sale 

Amendment Act, 1866 (29 & 30 Vict. c. 96), those pro- 
visions having a most intimate and even an all-important 
relation to this branch of our subject. 

The provisions of the Bills of Sale Act, 1878, may be 
shortly stated as follows : — 
Bill of sale,— A " Bill of Sale *' denotes (among other things) a mort- 
nition o . gage whether legal or equitable of personal chattels ; also, 
a power, authority, or licence to take possession of per- 
sonal chattels as security for any debt ; also, an attornment 
clause in a mortgage deed reserving rent for the purpose 
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of such security only ; and the phrase " personal chattels " Part il 
as used in the Act denotes, — Chap, in. 

(1.) Goods, furniture, and other like chattels ; 

{2.) Fixtures and growing crops when separately assigned Personal 
or charged ; and also d^n*uS7of. 

(2 a.) Trade machinery, even when assigned together with 
a freehold or leasehold interest in the land or building to 
which they are affixed; and by "trade-machinery," the "Trade- 
Act means and intends " the machinery used in or attached ^^t it^S^ "" 
to any factory or workshop [i.e., any premises on which dudes and 

ii-L • 'j-L i»xj i»xT_ what it does 

any manual iabour is exercised by way of trade or for the not include, 
purposes of gain, in or incidental to (a) the making of 
any article, (b) the altering or finishing of such article, 
or (c) the adapting such article for sale], but the phrase 
" trade-machinery " does not include the following 
matters : — 

(1.) The fixed motive powers (e.e., water-wheels, 
steam-engines, steam-boilers, donkey-engines, 
and other fixed appurtenances) ; 
(2.) The fixed power machinery (t.e., shafts, wheels, 
drums and their fixed appurtenances), which 
transmit the action of the motive powers ; or 
(3.) The pipes for steam, gas, or water. 
And with regard to the separate assignment or separate Separate 
charge of fixtures and growing crops, none such are to be ^^"o ° ^ 
deemed to be separately assigned or separately charged ^^*Y^®?~~ 
by reason only that they are assigned by separate words, 
or that power is given to sever them from the land or 
building to which they are affixed or from which they 
grew, without otherwise dealing with such land or build- 
ing, if by the same instrument any freehold or leasehold 
interest in the land or building is at the same time 
conveyed or assigned. 

And the Act enacts, that every bill of sale shall be Recjuiaites to 
duly attested, and shall be registered within seven days of saie,^ 
after the making or giving thereof, and shall set forth 
the consideration for which such bill of sale was given, 
— otherwise, such bill of sale shall be void, — 

I 2 
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PabtIL as against (1.) The tmstee in bankruptcy or 

^^^'^^ liquidation (including any assignee 

for the benefit of creditors) of the 
maker thereof (i.e. of the debtor) ; 
and as against (2.) The sheriff and sheriff's officer 

and the execution creditor of the 

maker of such bill of sale {i.e, of 

the debtor), — 

Where posses- SO far as relates to the personal chattels (as above defined) 

rent MSTOs^ Comprised in such bill of sale which are in the possession 

sion' retained qj apparent possession of the debtor after the expiration 

' of such seven days and at or after the filing of the petition 

for bankruptcy or liquidation (or at or after the execution 

of the assignment for the benefit of creditors) or at or 

after the sheriff's levy ; and personal chattels are to be 

deemed in the " apparent possession " of the debtor, so 

long as they remain or are in or upon any house, mill, 

warehouse, building, works, yard, land, or other premises 

occupied by the debtor, or are used and enjoyed by him 

in any place whatsoever, notwithstanding any taking or 

giving of the formal possession thereof by or to another. 

And the registration is to be renewed every five years ; 

but no mere transfer of a registered bill of sale must be 

registered or re-registered. 

Order and And the Act expressly enacts (s. 20), that if and so 

e^Mjluded^by" ^^^S ^ *^® ^^^^ ^^ ^^^^ ^^ ^^^ Continues duly registered, 
registration, the personal chattels comprised therein shall not be 

deemed to be in the possession, order, or disposition of 

the debtor within the meaning of the Bankruptcy Act, 

1869. 

Application of And the Act applies to all bills of sale executed on or 

tlie Act, 1878. q^^q^ ^.j^^ i^^ ^f January, 1879 ; and so far as regards the 

meaning of the phrase " separately assigned," and so far 
also as regards the renewal of the registration, it applies 
also to all Bills of Sale, although executed before the 
1st of January, 1879, as regards bankruptcies, liquida- 
tions, assignments, and executions of a date subsequent 
to the 1st of January, 1879. 
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66a. It may be observed in passing, that the previous Part ll. 
Bills of Sale Acts, 1854 and 1866, required registration -^^^iHL 
within twenty-one days, and not seven days ; and that Provisions 
these previous Acts did not extend to attornment clauses Bills^ofSdr 
in mortgage-deeds ; and did not contain any definition -^^ts. 
of " trade-machinery " ; and did not take the distinction 
between fixtures separately assigned and fixtures assigned 
together with some freehold or leasehold interest in the 
land or building to which they were annexed ; and did 
not contain any definition of factory or workshop ; and 
what is perhaps most important of all, did not contain any 
enactment to the effect that personal chattels comprised 
in a duly registered bill of sale should not be deemed 
within the order and disposition of the debtor in the 
event of his bankruptcy or liquidation. But in other 
respects, the Acts of 1854 and 1866 agreed substantially 
with .the Act of 1878, which alone is now in force. 

56b. It should be observed also at the outset, that a Hiring 
hiring agreement is not necessarily (nor even probably) Jj^tlblua^of '"" 
a bill of sale within the meaning or intention of the Bills sale, 
of Sale Acts. Thus, e,g., in the case of Ex parte Grawcour^ 
In re Bobertson (a), it appeared that K., on the 29th of 
November, 1877, entered into an agreement with C. & Co. 
to hire some furniture from them, which was admitted to 
be of the value of 63Z. E. was to pay C. & Co. 101. on 
the signing of the agreement, 51. on the 4th of January 
then next, and 51. on the 4th of each succeeding month 
during the continuance of the agreement, and he was 
also on the signing of the agreement to deposit with 
C. & Co. promissory notes for the total amount of the 
instalments as collateral security, and without prejudice 
to their title to the furniture and to their rights under 
the agreement. In case of the furniture being seized by 
them under the agreement, the notes, or so many of them 
as should then be current, were to become void. In the 
event of non-payment of any of the notes when due, 
fj. & Co. might seize, remove, and retake possession of 

(a) 9 Ob. D. 419 ; and see Crawoour v. SdU&ty W. N., 1881, p. 79. 
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Pabt II. the furniture as in their first and former estate, notwith- 
— ^^ — ^standing any payments made by E., which payments 
were then to be forfeited to C. & Co. Upon payment by 
B. to C. & Co. of the full amount of 66Z« by the above 
instalments the furniture was to become his property, but, 
until the whole of that sum had been paid, the furniture 
was to remain the sole property of C. & Co., and was only 
let on hire to B. 

The furniture was delivered to B., and he gave the 
promissory notes. On the 9th of January, 1878, he filed 
a liquidation petition, under which a trustee was appointed, 
who took possession of the furniture, which was then in 
B.'s house. On the 19th of March some of the monthly 
instalments being overdue, C. & Co. seized the furni- 
ture: — 

Held (reversing the decision of the Begistrar) that the 
property in the furniture did not pass to B. until 
payment of the full amount of the instalments, and that 
consequently the agreement did not amount to a bill of 
sale by B., and did not require registration. 

Jessel, M.B., stated : — 

" It appears to me tbat the agreement was not a bill of sale by 
Robertson. Robertson never bad any property in the goods. 
Crawconr & Co., to whom they originally belonged, agreed to let 
them on hire to Robertson at a rent to be paid by instalments, 
with this further provision, that, until all the instalments had 
been paid, the property should remain in Crawcour & Co., and 
that, if any instalment should not be paid when it became due, 
they should be at liberiy to retake possession of their own goods, 
and the instalments already paid should be forfeited to them. 
That does not make the document a bill of sale executed by 
Robertson, or a licence given by him to take possession of per- 
sonal chattels as security for a debt. It is simply one of the 
terms of the letting for hire and conditional sale of the goods 
by Crawcoui* & Co. to him. When the liquidation petition was 
filed, some instalments of the rent being overdue, Crawcour & Co. 
attempted to take possession of their goods. It appears to me 
that they were entitled to do so." 

Bills of sale, 66o. It should also be borne in mind, in proceeding to 
good under the consideration of the present branch of our subject. 
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that a bill of sale may be fraudulent, and therefore void, Pabt il. 
apart altogether from the Bills of Sale Acts, and in such ^^, i^ ' 



a case any mere compliance with the provisions of the SZ 71"; 

T»-n i»oi 1 A . . 1 . 1-1 Bills of Sale 

Kills of oale Act as to registration or otherwise would not Act, 1878, 
make such a bill of sale a good bill (a) ; but, assuming fo^ ot^er ^^^ 
that no such question of fraud arises to affect the bill of reasons, 
sale or other the indenture of mortgage, then the follow- 
ing cases and observations will be found to express the 
law regarding fixtures in this present relation or group of 
relations, that is to say, the relation of the mortgagee as 
against the trustee in bankruptcy, or as against the 
execution creditor of the mortgagor. 

Considering, therefore, the Bights op the Mobt- 

GAGEE, — 

Section I.— As against the Tbustee in Bankbuptcy 

OF his Mobtgagob. 

67. The leading case upon this branch of the subject Stills in 
is that of Horn v. Baker (6), decided in the year 1808, ^^nt tomort- 
and which shows both what will pass and what will not &*g®® *® ^, 

■■• , parcel of tne 

pass, and why, to the mortgagee, — ^there being of course land; vats 
apt words in his mortgage deed to include them, — as ^^^^"J^^^ijl^l 
against the trustee in the bankruptcy of the debtor, tee in bank- 

motcv as 

The plaintiff in that case was the widow and executrix of goods in re- 
one J. Horn, who during his life had carried on t^® P^^/^J^^'r 
business of a distiller in Southwark. The defendants 
were the assignees (i.e. trustee) in bankruptcy of X. and 
Y., who were originally the partners and afterwards the 
successors of the said J. Horn during his lifetime in the 
said business, and to whom as such successors he had 
demised the distillery premises for all the interest which 
he himself had therein, being practically a renewable 
leasehold interest. The demise was made by indenture 
of 20th of March, 1801 ; and the deceased thereby demised 
also the vats, stills, and vtensih of the distillery premises for 

(o) In re Gibson, Ex parte BoUand, 8 Ch. D. 230 ; Ex parte Cooper, In 
re Baum, 10 Ch. D. 313 ; Ex parte BurUm, In re TunstaU, 13 Ch. D. 102. 
(&) 9 East, 215 ; see also Ex parte Spicer, 2 Deac. 335. 
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Past n. the lives and life of himself and of the plaintiff, and the 
^/^ survivor of them, the said X. and Y. thereby covenanting 
in consideration of the demise of the said premises and 
fixtures to pay to the deceased during his life, and after- 
wards to hiTwidow during her life, an annuity of 500Z., 
and also to keep the said fixtures in repair. The 
indenture of demise contained the customary proviso for 
reentry and re-poesession by the lessor in case the said 
annuity should be in arrear for the space of two calendar 
months. It also gave the lessees an option to purchase 
the said fixtures upon the decease of the survivor of the 
plaintiff and her said testator. The lessees took imme- 
diate possession under this indenture, and carried on the 
business of distillers down to the 26th of July, 1806, 
when a commission of bankruptcy issued against them, 
the payment of plaintiff's annuity being at that date 
more than two months in arrear, but plaintiff not having 
meanwhile re-entered or re-possessed herself of the 
premises. The assignees {i.e. the trustee) in bankruptcy 
sold the vats, stills, and utensils in question, claiming 
them as part of the estate and effects of the bankrupts. 
The plaintiff claimed that, subject to a certain user of the 
assignees (i.e. of the trustee) therein, they belonged to 
her as executrix of her late husband, and she brought 
this action to recover in damages the value of her interest 
in them, whatever it might be. 
The disputed articles were : 

1. Five stills set in brickwork and let into the 

ground. 

2. Three vats or worm-tubs supported by and 

resting upon brickwork and timber, but not 
fixed in the ground. 

3. Sixteen other vats, standing on wooden horses or 

frames which stood on the floor. 

4. Numerous other vats under the rectifying distil- 

house, some of them standing on brick and 
timber, and others on horses and frames as 
above. 
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5. Various utensils of use in a distillery. X^^ S; 

_ • xi J. J i« Chap. IIL 

There did not appear to be any usage in the trade tor sect. I. 
distillers to hire or lease vats, stills, &c., with their 
premises. 

Lord Ellenborough in deciding for the plaintiff as to 
the stills, and against her as to the yats and utensils, 
spoke as follows : — 

" The stills, it appears, were fixed to the freehold, and as such, 
we think, they would not pass to the bankrupts' assignees under 
the description of goods and chattels in the reputed ownership 
clauses in the Bankruptcy Acts. But as to the vats and utensils, 
there is nothing in the case to rebut the reputed ownership 
following the possession of the bankrupts after the dissolution of 
the old firm, when the business was continued to be carried on 
by the bankrupts alone. 

" It is true that as between the parties to the contract, the new 
partners could not indeed sell, alter, order, or dispose of the 
property but according to the provisions of the indenture of 
demise ; but as to the world in general, they appeared to have 
the same right over it as the former owners had. Had they not 
then the reputed ownership P If, as in some manufactories, where 
the engines necessary for carrying on the business are known to 
be let out to the several manufacturers employed upon them, 
there had been a Tmovon usage in this trade for distillers to rent or 
hire the vats and other articles used by them for the purpose of 
distilling, the possession and use of such articles would not 
in such a case have carried the reputed ownership. But in the 
absence of such a usage, there is nothing stated in the case which 
qualifies the reputed ownership arising out of the possession and 
use of the things in their trade. The world would naturally 
give credit to the traders on their reputed property; and the 
person who permitted them to hold out to the world the appear- 
ance of their being the real owners ought to be answerable for 

the consequences, and was so intended to be by the statute 

The principle to be deduced from all the cases is, that where the 
reputed ownership of the goods in the trader is permitted to be 
held out to the world, it shall, with respect to the world, be con- 
sidered as the real ownership. I do not enter into the question, 
whether the bankrupt's possession was consistent or not with the 
deed ; . . . . for in my view of the case, however consistent their 
possession might have been with the deed, it would only have 
shown that the deed itself was the fraud which the statute meant 
to guard against." 

The case of Earn v. Baker has received very frequent 
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Past II. confirmation since ; e.g.^ in the case of HtMard v. Bag- 
Sect, l »Aaw (a), decided by Vice-chancellor Shadwell in 1831, 
Steam-en- where the tenant in fee of a cotton-mill containing a 
gines, &o., in steam-engine, boilers, &c., mortgaged the mill, engine, 
not in'reputed ^^^ boilers, &c., to B., and afterwards while remaining in 
ownership, possession was made bankrupt, and it was held that the 
steam-engine was not within the order and disposition 
of the bankrupt at the time of his bankruptcy, the 
entablature plate of the engine being fixed to the 
Hydraulic freehold of the mill ; and e.g. in the case of Parsons v. 
pu^^wner^ Sind (6), decided in the year 1866 by the Court of 
ship. Queen's Bench, where plaintiff, being the owner of a 

factory at l^ottingham, had contracted to sell it to X. 
and Y., who entered into possession under their contract, 
but who neither took any conveyance of the mill, nor 
paid any part of the purchase-money, and who, two years 
after the date of the contract, were made bankrupts, and 
the assignees {i.e. the trustee) in their bankruptcy dis- 
claimed the contract, but proceeded nevertheless to sell 
the effects of the bankrupts, including therein a certain 
hydraulic press, which was bought by the defendant 
Hind for 35Z. The plaintiff disputed the right of the 
assignees (i.e. of the trustee) and of the purchaser under 
them to this machine, and claimed it as his own as being 
part of the freehold; and the defendant having there- 
upon broken into the factory and removed the press, the 
plaintiff sued him for the trespass and conversion. At 
the trial, the jury gave a verdict for the plaintiff, with 37. 
damages for the breaking and entering, and 50Z. damages 
for the conversion ; but a rule nisi to reduce the damages 
by 50/., on the ground that the press was part of the 
effects of the bankrupts in their reputed ownership at the 
date of the bankruptcy, was made absolute, Mr. Justice 
Blackburn, who delivered the judgment of the Court, 
saying as follows : — 

" Whether ornou thing remains a chattel, or becomes part of the 
freehold, is often difficult to decide, turning as it does on a question 

(a) 4 Sim. 326. Qi) 14 W. R. 860. 
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of more or less. We think, However, that the press in question Part II. 
was clearly a chattel. In the case of things bnilt into the wall of 7?^^* 9^* 

the freehold, it is often doubtful whether or no they become part '— — 

of the freehold. It is certain of course .... It is equally 
certain .... But there are aUo the intermediaie cases which are 
noi so clear. There are generally three classes : First, those 
cases where a chattel still remains a chattel, e.g., the clock in 
court; secondly, those cases where a chattel is fixed for the 
better enjoyment of the freehold, and is subject to a right of 
removal, — ^this latter group of cases being what are generally 
called fixtures; thirdly, those cases where chattels are fixed to 
the freehold, and are not subject to any right of removal. 
Hellawell v. Eastwood (a) gwes the two guiding poirUs to determine 
whether or no the article remains a chattel. The guiding poirUs in 
HellaweU v. Eastwood are these,— first, the mode and the degree of 
the annexation ; and, secondly, the purpose or object of the annexa- 
tion Now, applying these rules to the present case, it 

appears that, taking the first criterion, there was some fixing 
with mortar, but not much. The press itself was great and 
bulky ; and the mortaring was therefore of secondary moment. 
And taking next the second criterion, it seems to us that the 
object of this press was not to improve the premises ; it was not 
a thing essential to the carrying on of the factory works ; nor 
was it a thing like a fireplace ; but it was a machine brought into 
the factory for convenience, just like an ordinary table." 

67a. Again, in the case of Clarice v. Orowmhaw (5), Fixtures 
decided in the year 1832, both the general rule and the ^^'^Jnd 
limitation to it were held to apply, and were applied, fixtures being 
That case was an action of trespass brought by the plain- ^^^^ ^ ^ 
tiffs as assignees {i.e, trustee) of the bankrupt against the 
defendant, his late co-partner. It appeared that the 
bankrupt and the defendant, being at the time partners, 
took a lease of a mill and iron-forge from one X., who 
was himself a lessee of the same from one Y. Both 
underlease and lease contained a covenant, in precisely 
the same words, to deliver up, upon the determination of 
the tenancy, to the lessors, at a valuation to be made at 
the end of the term, all the mills, wheels, machinery, 
hearths, hammers, anvils, bellows, tools, utensils, and im- 
plements upon the premises ; and the underlessees had, 
in fact, purchased these articles from their ownimmediate 

(a) 6 Exch. 295. (6) 3 B. & Ad. 804. 
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Pabt II. lessor, X., at the time of taking their underlease. Sub- 
Bbot.I.' seqnently to taking this underlease the defendant dis- 



solved partnership with the bankrupt, and assigned to 
the latter all his moiety of the partnership estate and 
effects, the bankrupt agreeing to pay to the defendant 
certain annual and other sums, and also to indemnify 
him against the debts of the co-partnership, the bankrupt 
at the same time mortgaging to the defendant, as a 
security for the payments and indemnity in question, all 
his, the bankrupt's, interest in the premises, with the 
usual clause of forfeiture upon default. The mortgagor 
continued in possession, but after a time made default in 
his payments to and indemnity of defendant, and ulti- 
mately committed an act of bankruptcy by absenting 
himself from his home. The defendant subsequently 
took possession of the premises. The question in this 
case was, whether the assignees (i.e. the trustee) could 
recover in this action for the fixtures and the movable 
articles, or for the latter only, or for neither. The Court, 
expressly following Horn v. Baker, gave judgment for 
the assignees (i.e. the trustee) as to all the movables, and 
for the defendant as to the fixtures properly so called : 
Parke, J., remarking as follows : — 

" On the default made bj the bankrupt the defendant should 
have entered pursuant to the mortgage deed; but instead of 
doing so, he allowed him to retain the apparent ownership, and 
the right of the assignees by relaMon had atta^shed before the 
defendant entered,** 

Fixtures in So also in the case of Trappes v. Harper (a), decided 
cahoo-worka. j^ 1833, where X. was owner in fee of certain premises, 
and X., Y., and Z. (who were co-partners in trade), put 
up certain machinery and utensils on the premises for 
the purposes of their trade (which was that of calico- 
printers), and where X. and Y. afterwards became seised 
in fee of the premises under a conveyance which made no 
express mention of the machinery or of the utensils, and 
mortgaged the said premises, ^^and also the steam- 

(a) a Tyrw. 603. 
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engine, mill-gearing, &c., &c., and other matters and PabtII. 
things standing or being in or upon the said premises, qj^ j^ 



which in any manner constituted fixtures or appendages 
to the freehold thereof," to A., the plaintiff, for a term of 
years, and X., Y., and Z. afterwards, while still remaining 
in possession, and carrying on their trade as usual, 
became bankrupt, and their assignees {i.e, trustee) in 
bankruptcy sold, or claimed to sell, all or the greater 
part of the machinery and utensils in the possession 
of the bankrupts at the time of their bankruptcy ; it was 
held, that the mortgage to A. was intended to pass, and 
passed, to A. only that part of the machinery which, from 
the circumstances of its erection, or otherwise, necessarily 
became part of the freehold, and that all that other 
part of the machinery (with the utensils) which was 
customarily removed in the trade, and which was also 
readily removable without injury to the freehold, was 
personal estate in the apparent ownership of the bank- 
rupts at the time of their bankruptcy, and passed as such 
to the assignees, the defendants. 

In the case of Cocmhs v. Beaumord (a), decided in the Fixtoros in 
year 1833, in trover by the assignees of a bankrupt ^ ^^^* 
against the defendant, who was in possession of the fix- 
tures in question as agent of the lessor of the colliery to 
which the fixtures belonged, it appeared that the lease 
under which the bankrupt held contained a proviso for 
re-entry and determination of the lease upon the bank- 
ruptcy of the lessee, and also a proviso to the following 
effect, namely, that an inventory and valuation should 
be made of the workmen's tools, movable engines, and 
machines, and all the timber and other materials, being 
the property of the lessor, then being in and upon the 
collieries ; that the lessee should have the full use and 
enjoyment of all and singular the said stock and movable 
engines and materials during the continuance of the de- 
mise; and that at the expiration or other sooner determina- 
tion of the term the said stock, workmen's tools, and 

(a) 5 B. & Ad. 72. 
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Part il movable engines and materials, together with all improve- 
Sect. I. nients, additions, and reparations which should be made 
of, in, or to the same by the lessees at any time during the 
term, should be delivered up to the lessor for his own use 
and benefit. It was proved to he the custom of the trade 
for the lessor to demise the machinery with the old eollierieSj 
such as the present coUiery was, he retaining the property 
in it and the right to it upon the determination of the lease, 
and the tenant having meanwhile the use of it only 
during the continuance of his term. Under these circum- 
stances it was held by the Court of King's Bench, follow- 
ing Horn V. Baker, that the steam-engine did not pass to 
the assignees. Mr. Justice Parke remarked : — 

" The steam-engine, if affixed to the freehold, does not come 
within the description of goods and chattels in the Bankraptcy 
Act. This was determined in the case of Horn v. Baker, and 
since that case, as far as my experience goes, I never knew that 
any distinction was made between snch fixtures as would be 
removable between landlord and tenant, and such as would not 

be so But further, the steam-engine was the absolute 

property of the lessor, and the bankrupt had the mere right to 
use it during the term/' 

Fitted fva- 67b. In the case of Ex parte Belcher (a), decided in 

in^manSon. 1835 by the Court of Eeview in Bankruptcy, it appeared 

that the bankrupt, in consideration of a sum of 15,000Z. 

advanced to him, mortgaged to X., Y., and Z. (among other 

hereditaments) all that capital messuage called , 

with the coach-house, stables, &c., thereto belonging, and 

also all that piece or parcel of land called , together 

with the messuage or tenement and outbuildings standing 
or being thereon, and all other the messuages and here- 
ditaments of the bankrupt with their appurtenances. 
The bankrupt after this mortgage continued in posses- 
sion, partly by himself and partly by his tenants, of 
all the said hereditaments up to the date of his bank- 
ruptcy, which was on the 26th of January, 1832. His 
assignees sold all the premises together with the fixtures, 
the sale being made without prejudice to the question as 
to whom such fixtures belonged. The question was, 

(a) 4 D. & Ch. 703. 
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whether the fixtures Belonged to the assignees in the ^^^Hi 

bankruptcy, or to the mortgagees. Erskine, C.J,, in gECT. I. 

deciding for the mortgagees, spoke as follows : — 

" Some of the articles in question were fix^d, it is said, c^ter the 
mortgage was made^ and the assignees contend that to these latter 
at all events tlie mortgagees are not entitled ; and the assignees 
also contend that the articles in question in this case are not fixtures 
in any proper sense of that term, hut consist of mere ordinary 
fumitwre. Now if this latter contention were in fact established, 
there would be an end of the matter, for there is nothing in the 
mortgage that could by any possibility extend to articles of 
furniture. But in point of fact the articles in question are 
fixtures. They are for the most part not only modelled and 
fitted into their respective places and recesses, but are also fixed 
there by nails and plugs; so thai though they might ha/ve been 
mere articles of fwrnitwre in the first instance, they have lost that 

character and have become fixtures Now, that being so, it 

has always appeared to me that where the owner of the inherit- 
ance affixes property to it, it becomes a fixture in the general 
sense of the term, and part of the freehold ; and if the inherit- 
ance be afterwards sold or let, the fixture goes with the freehold ; 
and I confess I see no distinction for this purpose whether the 
deed be one of absolute conveyance, or be one of lease only, or of 
mortgage only. A mortgage iherefore, made by the owner of the 
inheritance will, without naming them, pass all the fixtures therein ; 
and I know of no case, nor has any dictum ever been quoted, to 
the effect that when a mortgagor in possession alters the pre- 
mises, by addition or otherwise, the mortgagee shall not have the 
benefit of such alteration. / can find no substantial distinction, 
therefore, between those fixtwres which were affixed before and those 
which were affixed after the mortgage deed. 

"And with reference to the allegation of reputed ownership, 
this question will only arise if the articles in question are goods 
and chattels. Now I entirely agree that tenants* fixtures pass as 
a rule to the assignees ; Ex paHe AvMin (a) and Ex parte Wilson 
(b) are authorities for that. But here the circiunstance that the 
bankrupt mortgagor was the owner of the inheritance makes all 
the difference; for in such a case the things affixed by him 
become part of the freehold itself. And that being so, the 
fixtures in the present case passed instantly to the mortgagees 
under their deed of moHgage; and they were not goods and 
chattels within the meaning of the reputed ownership clauses in 
the Bankruptcy Acts." 

Similarly, in the case of Ex parte Beynall (c), decided 

(a) 1 D. & Ch. 208. (6) 4 D. & Ch. 155. 

(c) 2 M. D. & De G. 443. 
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PabtIL in 1841 by the Court of Review in Bankruptcy, it 
Sectt l appeared that the bankrupts having purchased certain 



copyhold property known as the Vauxhall OardenSy and 
ffra^&c — described in the deed of conveyance thereof to them as 

in covered "all that Substantial brick dwelling-house called , 

gar^^ with the gardens thereto belonging, and a piece of 

ground in the occupation of , and also all that piece 

or parcel of ground called , and the workshops, sheds, 

ice-house, great room, orchestra, covered walks, open 
walks, ways, passages, pavilions, boxes, and spring 
gardens, yard, and pond, and also an aqueduct to supply 
the said pond at Yauxhall Creek," afterwards mortgaged 
the same by covenant to surrender to Beynall and 
another, the words of description in the mortgage deed 
being an exact reproduction of those contained in the 
deed of conveyance as above set forth. The fixtures 
belonging to the premises consisted of stoves, grateSy hellSy 
a gasometety retort-hmseSy gas-jiUingSy dtcy all of which it 
was stated could be readily removed without injury to 
the freehold. Moreover, the gasometer, retort-houses, 
and gas-fittings, also a certain haUoon-hally a steamrenginey 
and a saw-mill had been put up upon the premises after 
the date of the equitable mortgage to Reynall ; but the 
others were already upon the premises at that date, and 
were indeed taken by the bankrupts under their deed of 
purchase. The question before the Court was, whether 
these fixtures or any of them passed to the mortgagees or 
to the assignees. Mr. Commissioner Holroyd in deciding 
for the mortgagees spoke as follows : — 

"The workshops are admitted to be part of the mortgaged 
estate ; but some of the articles in them are claimed by the 
assignees. Now these latter articles and any others which may 
be in dispnte, if they pass to the mortgagees on the one hand 
must pass to them as part of the estate to which they are 
annexed, and if they pass to the assignees on the other hand, 
they must pass to them as goods and chattels of the bankrupts. 
Any articles which, though loose, have been disunited without 
the leave or knowledge of the mortgagees must, I think, follow 
the fixtures; for they cannot be considered in the order and 
disposition of the bankrupt with the consent of the true owner. 
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Now, by a conveyance of a freehold House containing fixture^, Part II. 
as stoves, grates, kitchen-ranges, closets, &c., where there is Chap. IIL 

nothing to indicate a contrary intention, the fixtures will pass 1— ^ — 

with the house; and it seems to me that the same rule must 
prevail in the case of a purchaser of an estate mortgaging the 
estate which he purchased ; for the mortgagee must be taken to 

be a purchaser to the extent of his charge on the estate 

Then, too, in the present case, the very same words of description 
are used in the deed of mortgage as in the deed of conveyance. 

'' Applying, then, these rules of law to the present case, I am 
of opinion that the articles in question fixed to the freehold, though 
they are of such a nature that they would be held removable as 
between landlord and tenant, pass to Mr, Beynall by virtue of the 
deed under which they have been decreed equitable mortgagees of the 
Vatushall Gardens ; and J thinJe no distinction can be made between 
those articles which were affixed before and those articles which were 
affixed after the mortgage deed. The mortgagee is entitled to the 
secuiity of the property in its altered state> by the annexation of 
any additional fixtures " {a). 

So also in the case of Ex parte Price (5), decided in Machinery 
1842 by the Court of Eeview in Bankruptcy, it appeared j^g^^'Sj^'a" 
that the bankrupt, in January, 1837, deposited all his in oil-seeds 
deeds relating to a piece of land and hereditaments, of ® 

which the bankrupt was owner in fee simple, with his 
bankers as a security for past and future advances made 
and to be made by the bankers to him; and at the 
same time he signed a memorandum of deposit stating 
generally that he had deposited " the deeds and documents 
under which he held the steam-mills, cottages, land, 
buildings, and premises" affected thereby. After the 
date of this memorandum the bankrupt erected on the 
premises a building for the crushing of bones, and also 
another building for the crushing of oil-seeds, setting up 
in them the machinery necessary for those purposes — the 
whole being afiSxed to the freehold. Sir John Cross, in 
giving judgment for the equitable mortgagees, said : — 

" The only question in this c^se is, whether the fixtures in the 
mortgaged premises are included in the memorandum of deposit. 
That some fixtures existed when the deposit was made there can 

(a) See also Leatham ▼. Amor, 26 W. R. 739; Holroyd ▼. Marthall, 
10 H. L. Ca. 191, 11 W. B. 171. 

(b) 2 M. D. & De G. 518. 

K 
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FIXTUBES IN GENERAL RELATIONS. 



PabtII. 

Chap. IIL 

Sect. I. 



Fixtures 
in ordinary 
leasehold. 



Steam en- 
gine, boiler, 
shaftiDg, &c., 
gas-pipes, — 
in flax-mill. 



be no doubt, and it certainly appears to bave been tbe intention 
to include tbe wbole of tbem in tbe equitable mortgage. To 
. entitle tbe assignees, tberef ore, to any part of tbe fixtoi'es, it is 
incumbent on tbem to sbow tbat tbe part tbey claim was ex- 
cepted, of wbicb tbere certainly is no evidence. It is a matter of 
perfect indifference wbetber tbe erection of tbe macbinery and 
fixtures was completed or not at tbe time of tbe mortgage — 
wbetber part was put up before or subsequent to tbat event. 
The question is, therefore, which of these articles are to be considered 
fixtwres .... tbe assignees will examine for tbemselves, wbetber 
any of tbe articles in question are, or are not fixtures." 

So in the case of Ex parte Tagart (a), decided in the 
year 1847 by the Court of Review in Bankruptcy, the 
petitioner was an equitable mortgagee by deposit of a 
lease to which the bankrupt was entitled. A memorandum 
in w^riting accompanied the deposit, and in it the lease- 
hold property was described as " all the piece or parcel 
of ground with the messuage or tenement thereon erected, 
being No. 14, Southampton Row, with the premises 
thereto belonging and the appurtenances." No mention 
of the fixtures was made in the memorandum. The lease 
and fixtures were sold by the assignees without prejudice 
to the question of the title to the fixtures. The Chief 
Judge declared the petitioner an equitable mortgagee of 
" the leasehold messuage or tenement, fixtureSy and 
premises mentioned in the petition." 

So, in the case of Ex parte Montgomery and BristoWy In 
re M^Kihbin (6), decided by the Lord Chancellor of 
Ireland in the year 1855, the bankrupt M'Kibbin was 
tenant for lives renewable for ever of a flax-mill, and had 
erected in connection therewith a steam-engine, with 
boiler, shafting and gearing. The steam-engine was 
attached to the boiler by screws and nuts, and also to 
the engine-house by various supports; but all of these 
supports were capable of removal, and the engine with 
them, without material injury either to the engine or to 
the engine-house. The boiler could not have been so 
readily removed. The engine-house was constructed to 



(a) De G. 531. 



(6) 4 Jr. Ch. Rep. (N.8.) 520. 
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contain a steam-engine and was not suited for any other Part ir. 
purpose. The bankrupt mortgaged the flax-mill to the ^j^^ i ' 
Northern Banking Company to secure an advance of the " 

balance of his account for the time being, and the 
petitioners, Montgomery and Bristow, as public officers 
of the bank, claimed the engine and other the machinery 
of the flax-mill as included in their mortgage. The 
bankrupt had remained in possession of the mill and the 
machinery subsequently to the mortgage and up to the 
time of his bankruptcy ; the assignees therefore claimed 
the same as having been in the order and disposition of 
the bankrupt at the date of the adjudication. But the 
Lord Chancellor, reversing the decision of Mr. Commis- 
sioner Macan, decided for the mortgagees, reviewing in 
an elaborate manner in his judgment all the principal 
cases bearing upon the right .of the assignees, and 
concluding as follows : — 

" I find that all the cases come round to the same question, 
namely whai are fixtures 1 Now, it appears to me that this does not 
at all depend upon the power of removal ; the owner in fee has 
a right to remove all fixtures ; the tenant has a right to remove 
fixtures erected for trade purposes ; hut until they are severed they 
are still fixtures^ and as between mortgagor and mortgagee they are 
not rem,ova^le, thoibgh the mortgagor remain in possession. I there- 
fore think that the possibility of removal is not so much the test 
as the nature of the article. Now here we have an engine which 
is attached to the freehold in two ways : first, it is itself secured 
to a stone foundation, which is imbedded in the soil, and which 
is of no use save to have the engine attached to it. This stone, ^ 

and the whole building, would be worthless if the engine were 
removed. Further, it is attached to the boiler ; I am unable to 

comprehend tbe use of the boiler without an engine It 

seems to me very clear that the engine is fixed to the freehold. 

" Then as to the next portion of the property, the shafting and 
gearing, I also consider it attached to the freehold; it is the 
connecting power between the motive power and the machinery, 
without which the engine would be useless. It is part of the 
principal machinery — like the shaft of the wheel of a water-mill — 
essential to the utility of the whole. 

" The question is simply what is the property as it stands P Is 
it, in its present position^ goods and chattels ? I think it cannot 
be so considered. It is true that the whole property is capable 

K 2 
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FIXTURES IN GENERAL RELATIONS. 



PartII. 

Chap. III. 

Sect. L 



Trade-fix- 
tures, — 
in pablic- 
hoQse. 



Fixtures, 
distinguished 
from loose ar- 
ticles, in 
copper roll- 
ing mill, — ^no 
registration 
of them as 
bill of sale re- 
quired. 



of being removed, and if removed it would be properly described 
as goods and chattels ; but while it remains fixed it is a fixture^ 
and must be so treated. 

" The hoi'Water-pipes which are brought through the floor from 
the steam-engine, like gas-pipes through the walls, will nut he 
ditHnguUhahle from the shafting and gearing,** 

Again, in the case of Ex parte Barclay {a\ decided in 
the year 1855, where A. (who was by trade a publican) 
was lessee of a public-honse, and of other houses, and 
deposited by way of equitable mortgage his lease with 
B., giving at the same time the usual memorandum of 
deposit, and then afterwards became bankrupt while in 
possession both of the public-house and of the other 
houses, and also of the trade and tenant's fixtures 
belonging to them (being the fixtures usual in the trade 
of a publican), it was held that B., as such equitable 
mortgagee as aforesaid, was entitled to all the said 
fixtures (both the trade and the tenant's ones) as against 
the claim of A.'s assignees in bankruptcy, the fixtures 
not being (nor any of them being) in the order and 
disposition of the bankrupt within the meaning of the 
125th section of the Bankrupt Law Consolidation Act, 
1845. 

67o, Again, in the case of Mather v. Fraser (6), decided 
in the month of February, 1856, where A. and B. (who 
were copper-roller manufacturers) were the owners in fee 
and tenants in common of certain land and of the mills 
erected thereon, and mortgaged the same to C, and 
afterwards became bankrupt, it was held by Wood, V.C., 
that the mortgage of the land and premises carried with 
it all the articles let into the soil or fixed to the freehold 
whether by screws, solder, or any other permanent means 
and that for that matter it made no difference that the 
purpose to which the land in question was applied by the 
bankrupts was trade or manufacture and not agriculture ; 
and moreover, that as these fixtures passed as part of the 

(a) 5 De O. M. & O. 411 ; and see WiUiama v. Evam, 23 Beav. 239; 
ana distinguish ShuUleworih ▼. Hemaman, 5 W. R. 853. 

(b) 4 W. R. 387 ; 2 K. & J. 536. 
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freehold, no registration of them under the Bills of Sale PartII. 
Act (17 & 18 Viet. c. 36) was requisite for the purpose of gBci. i. 
conferring a complete title to them upon the mortgagees. 
The assignees in bankruptcy of the mortgagors had there- 
fore no claim whatever as against the mortgagees to any 
of the fixtures above enumerated, but articles standing by 
their own weight alone were not to be considered fixtures 
for the purpose of conferring such a prior right upon the 
mortgagee, in the absence at least of a properly registered 
bill of sale specially applicable to themselves. 

67d. The true reason for the current of these decisions Reason for 
is that which is stated by Parke, B., in the case of ghown^to' 
Boydell v. M'Miehael (a), decided in 1834. In that case mortgagee. 
it appeared that the bankrupt was a termor of the lands, 
and had taken the fixtures belonging thereto from his 
landlord at a valuation ; that he mortgaged the term and 
fixtures, and afterwards, while remaining in possession, 
became bankrupt. Mr. Baron Parke, following the case 
of Horn v. Baker (6), held that the fixtures did not pass 
to the assignees as goods and chattels of the bankrupt 
within his order and disposition at the date of the 
bankruptcy ; and he stated, as a reason for the distinc- 
tion in this respect between fixtures and other or ordinaiy 
chattels, that " mth regard to real property , the possession 
is considered as nothing and the title only is looked to,*' 

67e. It may be concluded, therefore, from the cases General 
which have been set forth, that the mortgagee, even^^J^^^^^ 
without taking possession, is absolutely protected by his fixtures 
deed of mortgage against the claims of the assignees or ^(2^As to 
the trustee in bankruptcy of his mortgagor. But for oJiattela- 
this purpose the fixtures must for the time being at the fixtures 
least be and be treated as interests in real estate, and not JJi^^^t^*^^ 
chattels. For if they are the latter merely, then the 
English case of Parsons v. Hind (c), and other like cases, 
would be taken to apply, and an actual taking of posses- 
sion of the premises by the mortgagee prior to the act of 

(a) 1 0. M. & R. 177. (6) Supra, § 57. 

(o) Ibid. 
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r^^ui ^^^^P*^y ^ * **'**^ J^*^ »*^>'> to the mortgagee's pro- 
Sbot. 1/ tection: Clarke v. Crownshaw (a). And the like rule 
would also apply even to fixtures properly so called, if 
the same had been treated in the mortgage deed as 
Furniture chattels simply. Thus, in the case of Ex parte Payne, In 
^Spl], So, ^^ Cross (ft), the forbearance of the grantee under a bill 
of sale of the whole of the grantor's property, given for 
value, to seize the property comprised in it, was held not 
to be as against the trustee in bankruptcy of the grantor, 
good consideration for the giving of a new bill of sale in 
lieu of the first, but the new bill of sale given under such 
circumstances without any fresh advance to the grantor 
was held to be an act of bankruptcy, and void as against 
the trustee in bankruptcy of the grantor. And where 
therefore on the 2nd of May a farmer executed a bill of 
sale of his furniture and growing crops, being the whole 
of his property, to P., the only consideration for it being 
the forbearance of P. to seize the property under a bill of 
sale given to him four months previously, as he alleged, 
for value, and not registered, and on the 3rd of May the 
grantor gave a bill of sale of the same property to C. in 
consideration of a present advance of money, and C. had 
no notice of P.'s bill of sale, and neither of the bills of 
sale were registered, and C. took possession of the 
property on the 20th of August, and P. on the 23rd 
of August, and on the 26th of August the grantor filed 
a liquidation petition, and on the 1st of October was 
adjudicated a bankrupt: — It was held, (1) that P.'s bill 
of sale was void as against the trustee in bankruptcy of 
the grantor as an act of bankruptcy ; (2) that C.'s bill of 
sale, so far as regarded the furniture, although otherwise 
good in itself, was also void as against the trustee for 
want of registration ; but (3) that as to the growing 
crops, C.'s bill of sale was good as against the trustee, 
bills of sale of growing crops not having required 
registration under the Bills of Sale Act, 1854 (c). 

(a) Supra, § 57a. (6) 11 Ch. D. 539. 

{o) Brantom v. GriffiU, 1 C. P. D. 349 ; 2 C. P. D. 212. 
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Also, in the case of Waterfall v. Penistone (a), decided Part II. 
in the month of July, 1856, where A. (who was a paper- g^ j * 
maker) was the owner in fee of a piece of land and of the 
mill erected upon it, and mortgaged the same with the fi^es^being 
machinery to B., and afterwards mortgaged the same treated as 
with the machinery to C, and afterwards by Kill of sale 
"bargained, sold, assigned, and set over," by way of 
mortgage to the said C, certain machinery erected since 
the date of the former mortgage to him, and in the same 
deed also covenanted that the mill and machinery 
comprised in the said former mortgage to C. should be 
charged in addition with the money advanced upon the 
said second mortgage to him ; and where A. afterwards 
bec«ane bankrupt, Cl' liot having registered his said 
second mortgage as a Tbill of sale within the prescribed 
period of twenty-one days from the date thereof, it was 
held that the assignees in bankruptcy of A. were entitled 
to the machinery comprised in the said bill of sale, as 
fixtures of a chattel-nature and which had been treated 
as such by the parties to the third of the above-mentioned 
three mortgages, such third mortgage being primarily 
and characteristically or essentially a biHjbf sale, and 
not a freehold conveyance, notwithstanding the covenant 
also contained in it. 

And similarly, in the case of Beghie v. FenwicJc (6), Fixtures,— 
decided by Malins, V.C., in 1871, it appeared that one a^^ed/ 
X. (who was a shipbuilder) by indenture of mortgage ist bill ofsale 
dated the 20th of January, 1865, demised all and 2nd bill of 
singular certain leasehold premises held under three J^J^'®^" 
separate indentures of lease to Begbie for the then 
unexpired residues respectively of the several terms of 
years subsisting in the respective premises, less the last 
ten days of such several terms, and also assigned to 
Begbie absolutely all steam-engines, boilers, machinery, 
plant and fixtures, erections, implements, tools, and 
utensils, then or at any time thereafter fixed, placed, 

(a) 6 Q. B. 876 ; see also Ex parte Quincey, 1 Atk. 477. 
(h) 19 W. R. 402 ; L. R. 8 Oh. App. 1075, note. 
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Past II. or being in or upon or about the premises thereby 

I IW A ^9 III 

Sect. I. demised, and not being in the nature of landlord's 
fixtures. This indenture was not registered as a bill of 
sale, Fenwick was a subsequent mortgagee of the same 
leasehold premises and fixtures, and had registered his 
mortgage qw>ad the fixtures as a bill of sale. The 
question was whether the trade fixtures passed to Begbie 
as part of the leasehold under his mortgage without 
registration, or passed to Fenwick under his registered 
bill of sale. Held, that they passed to Fenwick, and in 
brief for the following reasons, viz.. There were two 
testatums, the second of which expressly assigned the 
fixtures, which therefore could not be considered as 
comprised in the first testatum, whereby the premises 
themselves were demised. Waterfall v. Penistoney supra ; 
the assignment of the fixtures was an assignment of the 
absolute interest, and the policy of the Bills of Sale Act 
required that such an interest (being in excess of the 
leasehold interest) should be registered. 

Begarding this case of Begbie v. FenvncJe, it may be 

observed, that the fixtures were clearly treated as chattels, 

by reason of the words of separate assignment, — and to 

that extent therefore the decision is not open to any 

question ; but having regard to the object of the Bills of 

Sale Act, 1854 (which was the Act then in force), and 

that no question arose in the case regarding either the 

trustee in bankruptcy or the execution creditor of the 

debtor, it is difficult to see why the neglect to register on 

Begbie*s part should have invalidated his security as 

regards such chattels in a competition with Fenwick, who 

was merely a subsequent registered bill of sale holder. 

This latter part of the decision does not seem to be in 

accordance with the decision in Metu v. Jaedbsy otherwise 

Allen V. MeuXy next hereinafter stated. 

Fixtures The case of MeiMe v. Jacobs, otherwise Allen v. MeuXy 

^yelmn'ot r^Ported in 23 W. E. 526, and which came before the 

Bale: no ap- House of Lords OH the 2nd of March, 1875, and is 

P lea ity o y^p^j^^^ j^ ^-j^^ j^^^ Eeports, English and Irish Appeals, 
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for the month of November, 1875 (a), when the true PabtII. 
facts of that case are known, appears to have involved g^. i. ' 
the following question, namely: — In a contest between 
a mortgagee of leasehold premises and fixtures on the one Jct^imioRs^ 
hand, and the subsequent holder of a bill of sale of the some bank-, 
same fixtures on the other hand, neither the mortgage execution 
deed nor the bill of sale having been registered, and entern. 
there being no question of bankruptcy or of execution 
creditor mixed up with the case so as to modify the 
simple question between the two successive claimants, 
was the mortgagee entitled to the fixtures as against the 
holder of the bill of sale ? And the Lords unanimously 
held that he was. 

The Lords' judgments contain some remarks, which are 
corroborative of the principles contended for in this 
treatise, namely, the following : — 

Firstly. — As to the quality of Fixtures as being real or 
as being personal estate. Fixtures are real estate ; and 
it was precisely for that reason that in the Bills of Sale 
Act, 1854, the legislature felt itself obliged for the 
purposes of that Act to declare them personal estate. 
But they are not otherwise personal estate save and 
except for the purposes and to the extent of that Act, 
that is to say, in cases of a dispute arising between a 
mortgagee on the one hand, and either the trustee in 
bankruptcy, or an execution creditor on the other hand. 

Secondly. — As to Fixtures being impliedly granted, 
demised, or assigned. When the freehold or leasehold 
hereditaments are granted, demised, or assigned, and the 
grant, demise, or assignment does not expressly grant, 
demise, or assign the fixtures, but there is an indication 
upon the face of the deed that the fixtures were intended 
to form part of the grant, demise, or assignment, then 
they are impliedly granted, demised, or assigned. 

Thirdly. — As to the question whether the fact of the 
principal hereditaments that are in mortgage being free- 
hold or being leasehold maJees any difference quoad the 

(a) L. R. 7 E. & I. App. 481. 
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Part II. fixtures therein comprised. That circumstance makes no 
Sect. I. difference whatever, provided the fixtures are dealt with 



similarly in both cases, that is to say, as part and parcel 
of the principal hereditaments that are respectively 
granted or demised or assigned. 

The fact that a bill of sale is set aside as void against 

the trustee in bankruptcy of the grantor does not entitle 

the trustee to stan^ in the place of the grantee, and thus 

acquire priority over the grantee under a valid bill of 

sale subsequently executed by the grantor: Ex parte 

Leman (a), and Ex parte Payne (6). 

Steam-en- 58. The conclusion above stated is fully borne out by 

cSter, com^^' the more recent decisions. Thus in the case of Walmsley 

truflher,grind- ^ Milne lc\ decided in the year 1859, where A. (who 

ing stones, &c. . . 

was a brewer, inn-keeper, and bath proprietor) was owner 
in fee of a piece of land, and mortgaged it while bare 
of all erections to B., and afterwards built erections of 
various sorts upon it, and then B. after those erections 
transferred his mortgage to C, and then A. became 
bankrupt : it was held that the assignees in bankruptcy 
of A. had no claim as against C, the transferee of the 
mortgage of the land, to the said erections, or to any of 
them, although these erections were put up for the 
exclusive purposes of the mortgagor's aforesaid trades, 
being a steam-engine, and boiler, a hay-cutter, a malt- 
mill or corn-crusher, and a pair of grinding stones, and 
although they were also (or at least some of them were) 
capable of being removed without injury either to them- 
selves or to the land ; and the mortgage deed as it was not 
in any sense a hill of sale, so it required no registration to 
complete its efficacy, nor was its efficacy afftcted hy the 
mortgagors continuing in possession of the land, and of all 
the said fixtures and things up to the date of his bankruptcy. 

Fixtures, in And SO also, in the case of Boyd v. Shorroch (d), decided 
cotton-miU. ^^ jggy^ ^j^^^^ j^ ^^^ ^ ^^j^^ ^^j.^ partners in the 

cotton-manufacturing trade) were lessees for years of a 

(a) 5 Ch.-D. 23. (h) 11 Ch. D. 539. 

(c) 8 W. R. 13d ; 7 C. B. (N.S.) 115. (d) 16 W. E. 102 ; L. B. 5 Eq. 72. 
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mill and of the machinery demised with it, and also of P-a^t II. 
an adjoining piece of bare land, and erected further Sect. I. 



machinery and fixtures upon the piece of bare land, and 
then mortgaged to C. the said mill and the machinery 
demised therewith and "all other machinery, whether 
fixed or movable, then standing and being, or which at 
any time thereafter during the continuance of the security 
might be, in and about such last-mentioned mill and 
premises," and then afterwards became bankrupt ; the 
mortgage deed not having been registered as a bill of 
sale, and A. and B. having continued in possession up to 
the date of their bankruptcy, it was held that C. was 
entitled as against the assignees in bankruptcy of A. and 
B. to all the machinery (with the fixtures) in and about 
the mill and premises, as well that part of it which was 
subsequently added by A. and B. themselves as that part 
of it which was included in the original demise ; and this 
notwithstanding that the machinery was put into the 
floors of the mill in such a manner as to admit of its easy 
removal in an entire state without damage to the freehold 
of the mill. 

In the Irish case of In re Dawson, Tate, & Co. (a), Loonos and 
decided by the Irish Court of Bankruptcy in February, chinery in 
1868, being a case in which the bankrupts had made the °"^* 
usual mortgage of their mill premises to their bankers in 
consideration partly of past and partly of future advances ; 
and the mortgagees, although they had not registered 
their mortgage, yet claimed not only the land and build- 
ings but also the looms and machinery of the mill as in- 
cluded in their mortgage; and the assignees in bank- 
ruptcy claimed that, so far as regarded the looms and 
machinery at the least, the conveyance, as having been 
concealed by the mortgagees on purpose to, or so as in 
effect to, suffer the bankrupts to obtain credit by the 
reputed ownership of the same, was fraudulent and void 
as against them ; the Court held upon the authorities 
that the claim of the mortgagees was good, and that the 

(a) Ir. L. R. 2 Eq. 218 ; 16 W. B. 424. 
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Past IL want of registration of their mortgage, not having been 
Sect. I. * i^^^i^^ of them in order to complete their title, was no 
badge of fraud or concealment on their part sufficient to 
render the conveyance void as against the assignees in 
bankruptcy. The Court considered the case a very clear 
one ; but Mr. Justice Miller made some remarks regard- 
ing the practical justice of the law, which are not 
undeserving of consideration. He said : — 

" I will take tHe opportunitj of stating, as the result of mj 
experience since I commenced to sit Here, that it is an almost 
established practice with weak traders who have not a command 
of capital, to deposit the title deeds of the premises in which 
thej cany on their bnsiness with some local bank bj waj of 
equitable mortgage. With the adrances made on snch secoritj 
thej are enabled to straggle on nntil the crash comes, when all 
that remains to meet the demand of creditors, who hare supplied 
the traders with goods for the purpose of their trade, is the small 
and often unsaleable remnant of their own goods. The wholesale 
creditors might at least fairlj expect that the interest in the 
premises in which the trader had carried on his business, upon 
the appearance of which thej maj in a great measure have 
intrusted their goods to the trader, should be forthcoming as 
arailable assets to meet their demands. This expectation is 
almost invariablj frustrated ; and in mj opinion, therefore, as 
valid reasons as exist for requiring the registration within 
a specific period of a bill of sale of chattels can be fairlj urged 
in favour of a rule requiring, for the protection of general 
creditors, that anj mortgage, whether legal or bj waj of 
equitable deposit, of the interest of the trader in the premises in 
which he carried on his trade or business, should likewise be 
registered within a like specific period. It is indeed matter of 
surprise to me that wholesale merchants have not long since 
urged for improved legislation in this respect instead of carrying 
on an incessant warfare with the banks or other creditors who 
have obtained such securities." 

Steam-en- In the case of Climie v. Wood (a), decided in 1868-9, where 

foile *^*^ A. was owner in fee of two pieces of land, and mortgaged 
one of them (hereinafter called Piece No. 1) to B., and 
afterwards erected an engine-house upon the two pieces 
of land, putting an engine and boiler into it, and after- 
wards mortgaged the other piece of land (hereinafter called 

(a) L. R. 3 Ex. 257; and on appeal, L. R. 4 Ex. 328. 
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Piece No. 2) to C, and then executed a deed of inspector- Part II. 
ship, and afterwards B (under a power contained in his gj^ j * 
mortgage deed) sold Piece No. 1 to D., it was held that 
the mortgagees of the two pieces of land and the persons 
claiming under them by sale or transfer were entitled to 
the engine and boiler put into the engine-house in 
preference to the trustees of the inspectorship deed, or 
persons claiming under them by purchase ; Kelly, C.B., 
who delivered the judgment of the Court, saying towards 
the conclusion of his judgment as follows : — 

" The result is, that the old maxim of Quidquid plantatur solo, 
solo eedit, applies in all its integrity to the relation of mortgagor 
and mortgagee, and that trade fixtures constitute no exception. 
It follows from this, that the findings of the jury, that the steam- 
engine and boiler were fixed bj the mortgagor /or their better use, 
and not to improve the inheritance, and that they could he removed 
without any appreciable damage to the freehold, become imma- 
terial, for the right of the mortgagee attaching by reason of the 
annexation to the land, the intention of the mortgagor in respect 
of thein cannot prevail against the legal effect of the deed." 

Again, in the case of Ex parte Asibury, Ex parte Iron-rolls, 
Lloyd's Banking Company^ In re Richards (a), decided in stralghtening- 
July, 1869, where A. (who was an iron manufacturer) was Pj**®*' ]y?sh- 
lessee for years of certain rolling-mills, and made an 
equitable mortgage of them by deposit to B., and after- 
wards became bankrupt, it was held upon a special case 
stated between the mortgagee B. and the assignees in 
bankruptcy of A., that (besides the fixed machinery with 
respect to which no question seems to have arisen) of 
certain duplicate iron-rolls of various sizes made to be 
fitted into the rolling-machines, such of them as had 
been actually fitted into the rolling-machines went to B., 
the mortgagee, along with the fixed machinery, while all 
such as had not yet been fitted for use in that way went 
to the assignees in bankruptcy of A. ; and it was also 
then held, that certain straightening-plates were fixtures 
and passed as such to the mortgagee, but that certain 

(a) 17 W. R. 997 ; L. R. 4 Gh. Ap. 630 ; and see Voorh%% y. Freeman, 
2 Watts and Sergeant, 116. 
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Part II. 

Chap. IIL 

Sect. I. 

Steam- 

eDginea, 

luachinery, 



Steam-power 
looms. 



weighing-machines were not fixtures, and belonged to the 
assignees in bankruptcy. 

Again, in the case of Longhottom v. Berry (a), decided 
in December, 1869, where A. (who was a woollen cloth 
manufacturer) was the owner and occupier of a piece of 
land with the building then erected upon it, and mort- 
gaged the same by equitable deposit to B., and then 
built a mill upoQ the land, and fitted up the mill with 
steam-engines and with the other machinery which was 
necessary for his trade, and then by bill of sale assigned 
to C. " all the machinery, fixtures, implements, utensils, 
effects, and things" mentioned in a schedule, and in- 
cluding in fact all the machinery and articles in the mill, 
and then afterwards executed a legal mortgage to B., 
the said equitable mortgagee, it was held that all the 
machines which were fixed in a quasi-permanent manner 
to the floor, roof, or side-walls, passed to B. under his 
mortgage, but that those which were merely movable 
articles passed to C. under his bill of sale. 

And in the case of Holland v. Hodgson (b), decided on 
the 1st of December, 1871, by the Court of Common 
Pleas, and affirmed on error on the 23rd of May, 1872, 
by the Court of Exchequer Chamber, — The plaintiffs 
were mortgagees under a mortgage dated the 7th of 
April, 1869, whereby one George Mason conveyed to 
them in fee a certain mill of which he was the owner, 
"with the warehouse, counting-house, engine-house, 
boiler-house, weaving-shed, washhouse, gasworks, and 
reservoirs belonging, adjoining, or near thereto, and also 
the steam-engine shafting, going-gear, machinery, and all 
other fixtures whatever," which then were, or at any time 
thereafter during the continuance of that security should 
be, set up and affixed to the said lands and premises. 
The defendants were the assignees of the said G. Mason 
by a deed dated the 3rd of July, 1869, of all his estate 

(a) 18 W. R. C. L. Dig. 43 ; L. R. 5 Q. B. 123 ; 39 L. J. (N.S.) Q. B. 
37 ; see also TM v. Hodge, 39 L. J. (N.S.) C. P. 56. 
(h) L. R. 7 C, P. 328 ; 41 L. J. C. P. (N.S.) 146 ; 20 W. R. 990. 
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and effects to be administered as under a bankruptcy; Part II. 

Chap III. 

and as such assignees they had taken possession of and ^^^ i. ' 
sold (amongst other things in the said mill) 436 looms 
for 1038Z. 4a. The looms in question were placed some 
on the ground floor and some on the first floor ; they 
were in all instances steam-power looms, and weighed 
each of them about 7 or 8 cwt. They stood each upon 
four feet, and were steadied (so as to be kept perpen- 
dicular to the steam shafting which supplied their motive 
power) by means of a wooden plug stuck through each 
foot into the floor. The mortgagees, the plaintiffs, claimed 
that all these looms were included in their security. The 
Court gave judgment for the plaintiffs, upon the ground 
that (as counsel for the defendants admitted) the looms 
in question were not distinguishable from the articles in 
Longhottom v. Btrry (a), in which the Court of Queen's 
Bench had given a similar decision. 

Similarly in the case of In re Bowker, Ex parte Trade fixtures 
Houghton & Son (h), on appeal from the County Court ^ru^d^ arrnot 
of Yorkshire, it appeared that in January, 1875, Houghton chattels with- 

&ri r • i i_ i» X • T_ • J.1 ill the order 

feon, being the owners oi certain machinery, partly j^^d di8|)08i- 

fixed and partly unattached to the fabric of a mill in*>o"o^*^e^ 

^ '' ^ ^ debtor-mort- 

which they had previously hired rooms and power, sold gagor. 
the machinery to Bowker for 800Z., of which lOOZ. was 
paid down, and the balance was secured by a mortgage 
of all the machinery. This mortgage was duly registered 
as a bill of sale, and Bowker was admitted tenant of the 
rooms in the mill, in the place of Houghton & Son, as 
tenant from year to year. 

Early in 1878, Bowker filed a petition for liquidation, 
and a trustee was appointed, Bowker being in possession 
of the machinery at the time of the petition being filed. 
Houghton & Son claimed the whole of the machinery under 
their mortgage; the trustee in the liquidation claimed 
the machinery attached to the fabric of the mill, as being 
tenants' " fixtures " and within the Bills of Sale Act, 1854, 
and being in the order and disposition of the debtor at 

(a) L. R. 5 Q. B. 123. (fe) W. N. 1879, p. 21. 
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Past II. the time of his failure. It was admitted that the machines 
Sect. I. ^^^^ tenants' fixtures of the class described in Longbottom 
V. Berry (a). 

The County Court Judge considered that the machines 
were in the order and disposition of the debtor, and that 
they passed to his trustee; but the Chief Judge con- 
sidered that the machines in question, though tenants' 
fixtures, could not be considered goods and chattels 
within the meaning of the Bankruptcy Act, 1869, s. 15 
(5), and allowed the appeal with costs. 
Mortgage of 58a. When a mortgage of business premises with the 
low^dby Wirt- fi^^^^^^es has been made by A., who afterwards takes B. 
nerehip, and into partnership in the business, even the fixtures which 
aiidedbypart-S^]^ subsequently added by A. and B. will be comprised 
**^" (°™® ®?^y in the mortgage, although B. is no party thereto, upon 
ihemurtga- the subsequent bankruptcy of A. and B. Thus in 
*^'^ the case of Ex parte Cotton (fc), decided in the year 

1842, it appeared that the bankrupts were partners in 
trade, and that prior to the partnership one of them 
(Nutter) having purchased certain premises from the 
petitioner Cotton, mortgaged the same to Cotton, for the 
payment of a sum of 50007., the residue of the unpaid 
purchase-money. In the mortgage, the premises were 
described as a freehold messuage, and also the brewing- 
o£Sce, situate in the yard adjoining, and the mill-houscy 
spirit warehouse, malt-chambers, &c., together with all 
and singular the out-houses, &c., granaries, yards, plant, 
and fixtures, and all other the rights, &c. Subsequently 
to this mortgage, Nutter entered into partnership with 
X., and the business was thenceforward carried on as a 
partnership concern up to the date of the bankruptcy, the 
partners erecting during the intervening period certain 
other plant and fixtures partly in addition to and partly 
in substitution for the old plant and fixtures. The 
petitioner claimed all these new erections as well as the 
old ones still standing as included in his mortgage. Sir 

(a) L. P. 5 Q. B. 123. 
(6) 2 M. D. & De G. 725. 
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John Cross, in giving judgment for the petitioner, PartII. 

.J Chap. IIL 
said :— Sect. I. 



" Whether the fixtures were added by the mortgagor or by the 
partners may be a question for the partners as between them- 
selves, but it is not one with which this Court has anything to 
do. That being so, and it being the settled rule of law that 
fixtures as between mortgagor and mortgagee belong to the 
premises to which they are attached, without any distinction 
as to removability, I am of opinion that the petitioner, the 
mortgagee, is entitled to all the fixtures upon the premises at 
the time of the bankruptcy, but excepting, of course, articles 
which were of a merely movable nature." 

And similarly in the case of OvUwiek v. Swindell (a), 
decided in the month of December, 1866, where A. was 
Owner in fee of a certain dwelling-house, and also of a 
certain warehouse, and mortgaged the same to B., and 
then entered into partnership with C, and then A. and 
C. together, as such partners in their trade (which was 
that of iron-merchants), put up certain trade fixtures 
upon the premises, and afterwards executed a deed under 
the Bankruptcy Act, 1861, whereby they conveyed all 
their property to D. for the benefit of their joint and • 
separate creditors, it was held that B. as such mortgagee 
as aforesaid was entitled to all the said trade fixtures as 
against D., notwithstanding their erection subsequently 
to the date of his mortgage, and in part by a person who 
was not a party to the mortgage deed. 

On the other hand, in the case of Ex parte Brovm, In Mortgage of 
re Beed (6), on the 29th of April, 1876, two partners in chattels'^'* 
trade (Reed and Cavell) executed a mortgage of their two partners, 
trade fixtures and loose chattels. The mortgage was not quent bank- 
registered as a bill of sale. On the 7th of June, 1876, ^^t^y ^^^^.'^^ 

° , of theiD only, 

the partnership was dissolved, and the business was -—effect upon 
thenceforth carried on by one of the two partners (Eeed) ^^^^''' 
alone. On the 29th of January, 1877, the outgoing 
partner (Cavell) executed an assignment of his half 

(a) L. R. 3 Bq. 249. 

(6) 9 Gh. D. 3S9 ; see also In re Bainhridgej Ex parte Fletcher^ 8 Ch. D. 
218. 
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PabtII. share in the mortgaged property to the continuing 
Sect. L * partner (Eeed), subject to the mortgage. On the 22nd 
"■ of March, 1878, the continuing partner (Eeed), filed a 

liquidation petition. At the date of the filing of the 
petition the mortgaged property was in his sole possession. 
The retiring partner (Cavell) remained solvent. The 
mortgagee had not demanded possession of the loose 
chattels, but there was no evidence of any actual consent 
on his part to the change of possession : — 

Hddy that the loose chattels passed by virtue of 
the reputed ownership clause to the trustee in the 
liquidation. 

Sut held, that as regarded the trade fixtures, the 
mortgage was, by reason of non-registration, void as 
against the trustee only to the extent of (Beed) the 
liquidating debtor's original moiety. 

James, L. J., said : — 

" It would be monstronslj nnjast if A. and B. were jointly 
possessed of goods, and they together assigned those goods to a 
mortgagee, and A. afterwards became bankrupt, B. remaining 
perfectly solvent, haying done nothing whatever to which the 
Act attaches, not being within the Act at all, that then B. and 
his mortgagee should lose the goods entirely because A. had 
become bankrapt. The substantial effect of the bill of sale, 
putting aside any technicality arising from joint tenancy, was 
an assignment by Beed of his moiety of the goods, which alone 
he could part with, and an assignment by Cav^ of his moiety of 
the goods, which alone he could part with. Beed was at the 
time when he filed his petition in possession of the half of the 
goods which he had purported to assign, but which he had not 
effectually assigned, by the biU of sale, and the result, according 
to my view of the case, is that the deed is good as to Cavell's 
original moiety, but it is bad as to the other moiety which Beed 
purported to assign, but which his creditors hare under the Act 
a right to treat as not having been assigned by him." 

Practical ^^* Commenting on the foregoing cases, it is clear that a 

method of conveyance of the land, if freehold, or an assignment or 
fixtorea, so as demise of the land, if leasehold, or a surrender or cove- 
to avoid the ^^^^ ^ make surrender of the land, if copyhold, by way 
registration, whether of sale or of mortgage (it is immaterial, whether). 
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albeit the fixtures were not mentioned and d fortiori, if PabtII. 
they were expressed as part and parcel of the hereditaments ^^^ j^ 
prineipaUy dealt with, would carry with it as parcel of the 
conveyance, or of the assignment or demise, or of the 
surrender or covenant to surrender, the fixtures which, 
for the time being, were annexed to the land, whether 
in an indefeasible or in a defeasible manner. Where, 
therefore, there is but one witnessing part to the deed of 
mortgage [or of purchase], the fixtures will pass for such 
interest (whether absolute or qualified) as the words of 
limitation in the habendum say of the principal heredita- 
ments and premises, and neither for a less nor for a 
greater interest; and this they wiU do as being, for the 
time, part and pared of the land conveyed. This was the 
case in Boyd v. Shorrock ; this was the case also in 
Holland v. Hodgson. 

But, in the case of two testatums, that is to say, speak- 
ing with particular accuracy, where the fixtures are 
separately and substantively assigned, or at any rate 
intended hy the parties so to he, having a separate and 
substantive testatum to themselves, the case is different. 
This was the case in Beghie v. Fenwiclcy and in Water- 
faJl V. Penistone, and also in Hawtrey v. Butlin, herein- 
after stated, being a case of mortgagee against execution 
creditor. 

The practical conclusion therefore to be derived from 
the contrast and comparison of the cases is this : That 
it is better to have one testatum than to have two in the 
mortgage of land or houses (be they freehold, copyhold, 
or leasehold) where it is intended that the fixtures shall 
form part of the security, and yet the mortgagor objects 
(as in general he does object) to the publicity of registra- 
tion« And certainly where the hereditaments principally 
mortgaged are freeholds [or even copyholds], the less 
said about fixtures the better, as, whether mentioned or 
not in the first testatum, they will pass as part and parcel 
of the freehold [or copyhold] hereditaments principally 
mortgaged; on the other hand, where the property is 

L 2 
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Past il leasehold, great difficulty in general arises from the 
SaoT. I. mortgagee's desire to have an absolute assignment in fee 
simple of the fixtures, while he can have only a demise 
or assignment of the principal hereditaments for at the 
most only the residue of the term therein, and the mort- 
gagor objects to registration. 

The conclusion lastly above stated received, however, 
some modification from the two nextly stated cases, and 
must now be read in subordination to the distinction 
taken therein, — which is, in substance, that a power to 
sever fixtures and sell same apart from the principal 
hereditaments in mortgage, amounts to treating the 
fixtures as chattels within the meaning of Begbie v. 
Fenwich and Wcfierfall v. Penistone^ supra. 
Where either 69a. In the case of Ex parte Daglish, In re Wilde (a), 
BigXent or" decided by the Court of Appeal in Chancery, in July, 
a power to 1873, the facts were these: — The liquidating debtor 
8^'t,^en^ Wilde was lessee under an indenture, dated the 31st of 
'®gi»*™tio^ as December, 1857, for a term of 999 years, of a piece of 
required. land, and of the building then erected thereon, and 
which was then intended to be and had since been con- 
verted into and used as a mill for the spinning and 
manufacturing of cotton, woollen, and other textile 
fabrics. The indenture contained a covenant by the 
lessees, that they would, at their own expense, erect and 
fix up all such steam and other engines, boilers, mill- 
gearing, shafting, machinery, going-gear, tackle, and other 
appliances as might be usually or properly employed in 
the spinning and manufacture of cotton and other textile 
fabrics, and would keep the premises and the steam and 
other engines, boilers, mill-gearing, shafting, going-gear, 
tackle, and other appliances, and all soughs, pipes, and 
drains erected, made, or fixed on the demised premises, 
or from time to time to be substituted in the place of the 
same during the term, in good repair ; and would, at the 
expiration of the term, yield up the said demised build- 

(a) L. "R. 8 Ch. App. 1072 ; see also In re Eslich, Ex parte Alexartder^ 
25 W. B. 260 ; and In re Treihowan, Ex parte Tweedy, 25 W. R. 399. 
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ing and all walls, buildings, soughs, drains, pipes, and PabtII. 
other works so to be erected, built, and made or fixed as g^^ ^ 
aforesaid, with the appurtenances in good order and 
repair. By an indenture dated the 20th of October, 
1871, Wilde demised and assigned by way of mortgage 
to Daglish, the piece of land, mill, buildings, and pre- 
mises comprised in the indenture of lease of the 81st of 
December, 1857, and also all and singular the steam- 
engines, boilers, mill-gearing, inill-wright work, fixed 
and movable machinery, implements, and utensils, then 
or thereafter to be fixed or placed upon or used in or 
about the mill, buildings and premises, to hold the 
pieces of land, mill-buildings, steam-engines, and boilers, 
and aU such part or parts of the said mill-gear , mill-vynght 
work, maehineryy and premises thereinbefore demised as 
were of the nature of fixtures, unto the said Daglish, his 
administrators and assigns, for the residue of the term 
of 999 years, except the last day thereof, subject to the 
rents, covenants, and conditions in the said indenture of 
lease reserved and contained, and subject to the proviso 
for redemption thereinafter contained, and to hold all 
such and such parts of the said miU-gear, miU-wright work, 
m^achinery, and premises thereinbefore expressed to be de- 
mised and assigned as were not in the nature of fijxtures, 
unto the said Daglish, his executors, administrators and 
assigns, subject to the proviso for redemption therein- 
after contained. The indenture contained covenants by 
the mortgagors, that they would not pull down or remove 
the mill, buildings, steam-engines, &c., fixed and mov- 
able machinery, implements, utensils, and premises, 
without the mortgagee's permission, and a power to the 
mortgagee without any further consent on the part of 
the mortgagors, to sell the premises subject to the 
security, or any part thereof, either together or in parcels, 
and as to the steamrcngines, boilers, dtc, fiaed and movable 
machinery, and other premises of like nature, either together 
with the buildings and land or separately, and detached 
therefrom, and to make any stipulations as to the removal 
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Part IF. of any property sold separately from the buildings, and 
Sect. I. ^^th a declaration that on any sale the mortgagors should 
stand possessed of the last day of the term of 999 years 
in trust for the purchaser. This mortgage was not 
registered under the Bills of Sale Act (17 & 18 Vict. c. 
86), nor was possession taken by the mortgagee before 
the commencement of the liquidation. Under these 
circumstances the registrar in bankruptcy having held 
that such of the machinery and other articles on the 
premises as were tenants' fixtures, became the property 
of the trustee, as part of the debtor's estate, Daglish 
appealed, but the Lords Justices dismissed the appeal 
and in effect upon the following grounds : — The cases of 
Beghie v. FenmcJc and Hawtrey v. BtUKn, had already 
decided the matter in substance ; the interest in the 
fixtures being an absolute interest coupled with the 
power to enter at any time and seize and sell the same 
as distinct from the premises demised, was precisely the 
class of interest in fixtures which the Bills of Sale Act 
was intended to reach to ; to suffer such an interest to 
be included in a mortgage without registration would 
be to reduce the Bills of Sale Act to a nullity quoad 
fixtures. The following remarks of Lord Justice Mellish 
are particularly in point : — 

" Can this case be distingnished from Hawtrey y. Builin P No 
doubt there is a distinction in the form of the two instnunents. 
In the one instrument, there was a demise of the premises for a 
term of years, that is to say, for the original term wanting a few 
days, not including the fixtures, and then by a second operative 
part there was an absolute assignment of the fixtures. In the 
present case the conveyancer has endeavoured with considerable 
skill to give the mortgagee precisely the same power, but using a 
different form of words. For that purpose he includes the fixtures 
nominatim in the demise for the term, and then afterwards gives a 
power to seU them separately from the term; but is not the 
mortgagee precisely in the same position as the mortgagee was 
in the case of Hawtrey v. Butlin P In both cases the mortgagee, 
on default being made, or on demand, has power to take posses- 
sion of the premises and the fixtures upon them, and having 
taken possession of the premises and the fixtures upon them, has 
power to sell them together, or has power to sever the fixtux'es 
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and sell tliem separate! j. There k not, as far as I can see, the Part II. 
slightest difference between the power which the mortgagee has ^hap. III. 
in the one case, and the power which he has in the other. That Sbct. I. 
being the case, in my opinion we onght not to allow any different 
result to ensue because a different form of words is used. I 
cannot think that we ought to hold it to make any real difference 
whether there are two testatums, or whether there is only one. 
I am at a loss to find anything that can make any difference in 
the legal effect of the deed ; nor do I think it ought to make any 
difference, that there is a nominal demise of the fixtures included 
in the conveyance. What the mortgagee has a right to do is 
precisely the same in both cases, and, therefore, if the one case 
comes within the principle and intention of the Bills of Sale 
Act, the other must do so too." 

The true nature of the decision in the case of Ex parte Where no 
Daglishy In re WUde, supra, is explained in the subse- l^Smentor 
quent case of Ex parte Barclay , in re Joyce (a), pojortosever 
decided by the same Lords Justices in the month— no r^tra- 
of May, 1874. In the last-mentioned case, the facts ^^^'^ ^^^^"•®^- 
were these: — Joyce, the liquidating debtor, was the 
assignee of a certain public-house, cottages and premises 
which had been leased for the term of fifty years from 
the 25th of June, 1859, to his assignor, Norden, who, in 
the indenture of lease, covenanted that he, his executors, 
administrators, or assigns, would at the expiration or 
other sooner determination of the term, peaceably and 
quietly yield up the said messuage, outbuildings and 
premises, together with all doors, wainscots, shelves, 
dressers, drawers, locks, keys, bolts, bars, staples, hinges, 
hearths, chimney-pieces, chimney-jambs, and slabs, 
windows, sashes, shutters, partitions, sinks, pumps, wells, 
drains, cesspools, cisterns, and all things which then were 
or which at any time during the said term should be 
fixed or fastened to or set up in or upon the said premises, 
or on any part thereof or belonging thereto, unto the 
lessor, his heirs, and assigns (tenant's fixtures put up for 
trade excepted). The lessee also covenanted that he and 
his executors, administrators, and assigns would, during 
the term, keep open, and use the messuage as a public- 

(a) L. B. 9 Ch. App. 576. 
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Past II. housOy and use his and their best endeavours to obtain 
^^^ X. ^^^ necessary licence for so doing. The lessee had pat 
up various trade fixtures for the purposes of his business 
as a publican, besides other ordinary tenant's fixtures. 
Joyce borrowed the sum of 30002. from Barclay, and by 
way of securing repayment thereof demised to him the 
said premises under the description of ^* the said messuage 
or tenement, public-house, cottages and premises with 
their appurtenances, induding therein all and every the 
tenant* 8 fixtwes in^ upon^ or about the premiaes her Ay de^ 
miiedy* for all the residue of the said term of fifty years, 
except the last three days thereof, at the yearly rent of a 
peppercorn. The indenture of demise by way of mort- 
gage contained a power to the mortgagees, in case of 
default in payment of the mortgage debt, to sell and 
absolutely dispose of the said premises thereby demised, 
or any part thereof, either for the term thereby granted, 
or for the whole term granted by the said indenture of 
lease, and either together or in parcels^ and to hold the 
purchase-money upon the usual trusts. Barclay the 
mortgagee sold the public-house, with the cottages and 
other buildings, for the remainder of the term of fifty 
years to Emms, who agreed to take and pay for, at a 
valuation, such part of the household furniture, fixtures, 
and other effects that were then on the premises, as the 
vendor or the trustee of the property of Joyce might be 
disposed or have a right to sell. The trustee contended 
that the mortgagees had no right to the value of any of 
the fixtures, on the ground that the mortgage deed was 
not registered under the Bills of Sale Act (17 & 18 Vict. 
c. 36). The money was accordingly paid into Court, and 
on the 12th of March, 1874, Barclay applied to the 
registrar, sitting as Chief Judge, for a declaration that 
the tenant's fixtures formed part of his security, and for 
an order for the trustee to pay him the value of such 
fixtures. The registrar dismissed the application with 
costs, being of opinion that the case was governed by the 
decision in Ex parte Daglishy and from this decision 
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Barclay appealed, and procured a reversal of the decision. Part li. 
Sir G. Mellish, L.J. (agreeing with Sir W. M. James, seot. i/ 
L.J.) said : — 

'* I think that when a lessee who has put in trade fixtures, and 
is according to the ordinary law entitled to remove those fixtures 
as against his landlord, mortgages the premises with the fixtures 
upon them, the test whether the mortgage so far as respects the 
fixtures requires to be registered under the Bills of Sale Act, is 
whether he gives power to the mortgagee to sever the fixtures from the 
premises, and to deal with them and sell them separately. If he 
does, then I am of opinion, as we decided in Ex parte Daglish, 
that so far as respects the fixtures, the instrument requires to be 
registered under the Bills of Sale Act. It had been decided in 
Hawtrey v. Butlinf affirming the decision of Yice-Ghancellor 
Malins in Beghie v. Fenwich, that where a lessee makes a mort- 
gage by way of Underlease, and then by a separate testatum 
assigns the fixtures, the assignment of the fixtures is a bill of 
sale under the Bills of Sale Act. In Ex parte Daglish we carried 
the principle of that decision one step further, because in that 
case the premises only were demised ; but then the power of sale, 
according to what we considered was its true construction, 
enabled the mortgagee, if he pleased, to take possession of the 
premises with the fixtures, and to sever the fixtures from the 
premises, and sell the fixtures separately, and then although it 
might be said that there was no assignment of the fixtures in 
that case, yet there was, as we thought, a power to take possession 
of them as security for the debt ; and by the express provisions 
of the Bills of Sale Act, the power to take possession of ' personal 
chattels/ which is construed to include fixtures, as a security for 
debt, is to be considered as a bill of sale within the Bills of 
Sale Act. But in the present case I am of opinion that, ac- 
cording to the true construction of this mortgage deed, the 
mortgagees had no power to sever the fijxtwes from the premises 
and to seU them s^a/rately, hut could only sell the premises with the 
flxtwres upon them, I agree that the words, 'to sell the same 
either together or in parcels,' only refer to the distinction 
between the public-house and the cottages, and were not intended 
to enable the fixtures to be sold separately from the premises.'' 



69b. It resulted from the recent decisions that in a state of the 
mortgage of land with the fixtures thereon, if it was ^^^^' vaun^ 

,■•..-,, diately prior 

desired to avoid registration of the mortgage as a bill of to the Bills of 
sale quoad the fixtures, then whether the land was free* ^ regards^' 
hold, leasehold, or copyhold, it was better to use but J^ecessity fur 

^ "^ registration. 
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ture and 
operation 
tliereof, al- 
though Ull- 
regUtered. 



one testatuniy granting, covenanting to surrender, and 
assigning or demising (as the case might be) the fixtures 
as part of the land and far no greater interest than the 
mortgagor had in the land ; and in such a mortgage, there 
should have been no power to sever the fatures from the 
land and to sell them for an absoltUe interest beyond the 
duration of the mortgagor's interest in the land. And 
even in such a mortgage guarded and restricted in the 
manner indicated, it was only fixtures properly so called 
(whether landlord's fixtures or tenant's fixtures) that 
could be so mortgaged effectually; for as regards all 
those so-called fixtures, which, subject to the distinctions 
taken in this treatise, continue chattels even while in or 
upon the land, there was no means of avoiding the 
requisite of registration otherwise than by inserting in 
the mortgage deed an attornment clause which required 
no registration, and the nature and limited operation of 
which were as follows : — 

60. The mortgagor attorned and became tenant to the 
mortgagee at a rent equal to or slightly in excess of the 
interest on the principal money lent, and such rent was 
usually made payable in advance. Under this attornment 
clause, the mortgagee was enabled to distrain for his rent- 
interest like a landlord for his rent-proper, that is to say, 
upon the goods and chattels (but not upon the fixtures 
properly so called, at least not upon all of such fixtures) 
of his debtor upon the premises included in the mortgage. 
Then in the event of the mortgagor's bankruptcy, the 
mortgagee's power of distress, like that of an ordinary 
landlord, held good for one year's arrears (Bankruptcy 
Act, 1869) ; and under that power he could therefore seize 
and sell the goods and chattels properly so called of the 
debtor for his interest, or even for portion of the principal 
money lent, and his title as mortgagee held good even 
without registration or possession taken as regarded all the 
principal premises and the fixtures properly so called 
belonging thereto, which had not been treated in the 
mortgage deed as chattels. Thus, in the case of In re 
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Thrdfall^ Ex parte QueevCs Benefit Building Society (a), a Part ir. 
mortgage deed contained an attornment clause whereby ^^^ ^ 
A, (the mortgagor) attorned and became tenant from year 
to year to B. (the mortgagee) for and in respect of the Attornment 
mortgaged premises, at the yearly rent of 800Z., to be i^g a true ten- 
paid by equal quarterly payments. And it was thereby *°cy» mortga- 
agreed that it should be lawful for B., at any time after landlord in 
three months from the date of the mortgage, without ^^^^^P^^- 
giving previous notice of his intention so to do, to enter 
upon and take possession of the premises whereof A. had 
attorned tenant, and to determine the tenancy created by 
the aforesaid attornment. A. filed a liquidation petition, 
and on the same day a receiver was appointed, who 
entered into possession of A.'s estate and effects. 

Notice of the petition and of the appointment of a 
receiver was sent to B., who two days later, by virtue of 
the attornment clause, distrained upon the goods and 
chattels on the mortgaged premises for a half year's 
rent then due : — 

Held (affirming the decision of Bacon, C.J.), that a 
tenancy from year to year and not a tenancy at will was 
created by the attornment clause, and that B. was entitled 
under the Bankruptcy Act, 1869, s. 34, to distrain for the 
rent due to him from A. at the time of filing the liquida- 
tion petition. 

And similarly in the case of In re Stockton Jron Attornment 
Furnace Company (6), where a limited company gave, ^J^g'afair 
in 1875, a mortgage to its bankers for its account current,'®"* and oon- 
by covenant to surrender its copyhold works, and by real tei^cy, 
the mortgage deed the company attorned and became ^^^^.^|[|^® 
tenants to the bankers at the rent of 5000Z., and on the mptcy, before 
16th of July, 1877, the bankers sent an auctioneer to ^^^^^ J ye'ig. 
distrain for 10,000Z., being two years' arrears of rent, and tration, 
the broker on the same day saw the managing director 
of the company, and gave him formal notice of distraint, 
and by arrangement with him employed two workmen of 
the company to keep possession of the chattels distrained, 

(o) 16 Oh. D. 274. (6) 10 Oh. D. 835. 
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PabtII. aud on the 18th of July the company requested the 
g^ 1^ bankers not to proceed to an immediate sale, to which 
the bankers assented, and the two men remained in 
possession, and on the 1 9th of July a petition was 
presented for winding up the company ; and on the 28th 
of July a winding-up order was made, and by arrange- 
ment with the liquidator the men went out of possession 
in October, and in November the bulk of the chattels 
was sold by the liquidator without prejudice to the rights 
of the bankers, and realised less than 50002^ although 
it was held by Bacon, C. J., that the attornment clause 
was intended to give the mortagees a remedy in the 
event of bankruptcy, and was therefore void as a fraud 
on the bankrupt laws, and that the distress effected 
thereunder was void as against the general body of 
creditors, and that the proceeds of sale belonged to the 
liquidator, — and that the goods and chattels seized came 
in fact within the doctrine of reputed ownership, — ^yet 
it was held by the Court of Appeal, distinguishing Ex 
parte Williams (a), that the attornment clause created a 
true relation of landlord and tenant, and there being no 
ground for saying that the rent of 5000/. was so unreason- 
able as to be fraudulent, the mortgagees had the same 
rights of distress as any other landlord ; and that the pro- 
ceeds of sale must go to them ; also, that the doctrine of 
reputed ownership had no application, as a distress does 
not make the landlord the owner of the goods distrained. 
James, LJ., said : — 

** No doubt, as was pointed out to ns b j tiie counsel for the 
respondentB, we cannot shnt onr eyes to this, that the bankers 
probably did mean by this clause to get a secniity upon the 
chattels which otherwise they would not haTc had, bnt they got 
that security on the chattels by means which are not prohibited 
bylaw — ^they got it by means of an arrangemoit that they should 
be landlord and that arrangement, in the ih&OL state of the 
law, carried with it the incidents of distress. They were doing it 
by an arrangement which gave them the rights, and only the 
rights of landlords, and made them subject to all the liabilities of 

(a) 7 Cai. D. 13S. 
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mortgagees in possession. An actual lease being created with a Pabt II. 
reservation of rent, the bankers were as much mortgagees in Ghap. III. 
possession, for all purposes of taking the account of what was L_I — 



due on the mortgage, as if they had granted the lease to some 
new lessee and had given notice to that lessee to pay the rent to 
them. They were mortgagees in possession liable to account in 
respect of this 5000L a year as against any second mortgagee or 
incumbrancer for what they had received or, but for their wilful 
default, might have received. Their rights as landlords are very 
different from the rights they would have had under a bill of sale, 
for a bill of sale would have given them the right to seize the 
chattels for the whole amount of their debt, both principal and 
interest. Under the bankruptcy law, or under the winding-up 
law, which may be taken together, all they get is one year's rent. 
They were incurring liabilities as mortgagees in possession, and 
they have a limited right as landlords. It appears to me that 
such a tenancy has all the incidents of a tenancy both as regards 
the parties themselves and a third person whose goods happen to 
be on the property. That being so, there is nothing which was 
in violation of any rule of law, or anything that could be said 
to be in fraud of the bankruptcy law." 

An attornment clause like that last exemplified in the And now 
Stockton Convpantfs Casey being therefore valid in rtself JheVcTof ^ 
apart from the Bills of Sale Act, and not beine: hit by i^'^^; >/ ^^&^' 

■ • • • 1 -Tk T k t n^f\ 11 tered, but not 

any provision in the Joankruptcy Act^ 1869, would now otherwise. 
be valid if duly attested and duly registered and re- 
registered under the Bills of Sale Act, 1878. But appa- 
rently the mortgagee before distraining must (in the 
general case at least) give the mortgagor notice of 
his intention to treat him as a tenant (a). 

Moreover, an attornment by a mortgagor to a second Successive 
mortgagee was valid, notwithstanding the fact that the ^^^^s^^^^i 
mortgagor had already attorned tenant to the first attornments 
mortgagee of the same property ; and if the amount of ^ * 
the rents fixed by the two attornment clauses was a fair 
rent of the property, so that there was no fraud on the 
bankrupt law, valid distresses could be levied by both 
mortgagees after the commencement of the bankruptcy 
of the mortgagor (&). 

(a) Clowes v. Hughes, L. R. 5 Exch. 160 ; see also Eampson y. Fellows, 
L. B. 6 Eq. 575. 

(h) Ex parte Punnett, In re Kitchin, 16 Ch. D. 226. 
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Sect. I. ^*^> however, now been struck out by the Bills of Sale 



gage deed 
contains an 
attornment 
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Act, 1878, which requires every such attornment clause 
Bat now re- in a mortgage deed to be registered as a bill of sale; 
traSIiu'*^*" otherwise the power of distress does not hold good as 
against the goods and chattels and distrainable fixtures, 
in case of the bankruptcy of, or an execution issuing 
against, the mortgagor. 
The oonjnno- And in the case of Ex parte Punnett, In re Kitchin (a), 
of^mortg*^^ * mortgage (by way of underlease), executed in 1877, 
and landlord, of a leasehold public-house contained no express assign- 
ment of the fixtures. There was a clause by which, 
''for the purpose of better securing the punctual 
payment of the interest" on the mortgage debt, the 
mortgagor attorned tenant to the mortgagee of the 
mortgaged property at a yearly rent equal to the amount 
of a year's interest. And there was a proviso that the 
mortgagee might, at any time after the day when the 
first instalment of rent should become due, enter upon 
the property and determine the tenancy, without giving 
the mortgagor any notice to quit. Two years afterwards 
the mortgagor became bankrupt. The mortgagee had 
taken no step to determine the tenancy : — ' 

Hddy that, as the tenancy was created only for the 
purpose of giving an additional security for the payment 
of the interest, the mortgagee did not cease to be a 
mortgagee because he was made a landlord, and that he 
was entitled as against the trustee in the bankruptcy of 
the mortgagor to trade fixtures which had been annexed 
to the public-house after the execution of the mortgage. 
60a. On the other hand, in the case of Ex parte 
gaSam WilliamSy In re Thompson (&), where a mortgage of smelt- 
rent, yoid as a ing works to secure the repayment of an advance of 
eventof bank- 55,000Z. contained in addition to the ordinary clauses 
™P*cy. a covenant by the mortgagee that if the interest was 

punctually paid as it became due and all covenants con- 
tained in the deed other than the covenant for payment of 

(a) 16 Ch. D. 226. (6) 7 Ch. D. 138. 
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the principal were performed, and the mortgagor should Pabt II. 
not have become bankrupt or have liquidated and should gEoi. i. 
not have parted with the possession of the mortgaged 
property, and should not have ceased to carry on his 
business thereon, then the mortgagee would not for a 
period of five years require payment of the principal, and 
the mortgagor attorned tenant from year to year to the 
mortgagee in respect of the mortgaged property at the 
yearly rent of 20,000Z. to be paid half-yearly on the days 
on which the interest on the mortgage debt was made 
payable, and the deed was not registered under the Bills 
of Sale Act, 1854, and the letting value of the property 
was admitted to be not more than 3000Z. per annum, 
and four months after the execution of the mortgage the 
mortgagor liquidated, and the mortgagee afterwards 
claimed the right to distrain the chattels on the 
mortgaged property for a year's rent under the attorn? 
ment clause, — it was held that the arrangement was a 
mere device to give the mortgagee an additional security 
in the event of the mortgagor's bankruptcy and was 
therefore in that event void as a fraud upon the bankrupt 
law, and that the distress was not protected under § 34 
of the Bankruptcy Act, 1869, being a distress levied for a 
mere sham rent and not a true rent ; and the mortgage^ 
was therefore restrained from levying his distress, 
James, L. J , said : — 

** It appears to me imx>OBsible to distinguish this case in prin- 
ciple from IhB parte MacJcay (a). There Lord Justice Mellisli 
said a person cannot make it a part of his contract that, in 
Ihe event of bankruptcy, he is then to get some additional 
advantage which prevents the property being distributed under 
the bankruptcy laws. In my own opinion, looking at the 
whole scope and object of this deed, at the whole intention of 
the parties, and taking a common-sense view of the thing, it is 
impossible not to see that it was intended to make a different 
distribution of the property of the mortgagors according as they 
should or should not become bankrupt. It was intended that, if 
they should become bankrupt, certain chattels which were not 
included in the deed should become an additional security to the 

(a) L. R. 8 Ch. 643. 
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mortgagee for Ids debt. It appears to me that the attonun^it 
claDfle was a mere sham, a mere contriTazioe and device to give 
the mortgagee an additional benefit in the event of the mortga- 
gor's hankraptcy. That is an attempt to defeat the operation of 
the bankmptcj laws which cannot snooeed. 



Attonunent Similarly, in the case of Ex parte JaeksoUy In re Bowes (a), 
ser^Dga sham ^^ ^^ admitted that an attornment clause in a mort- 
rcnt, void as a gage deed was a yalid clanse, if it constituted a real re- 
event of bank- lation of landlord and tenant between the mortgagee and 
rop*<T- the mortgagor, and that a distress levied for the rent 

fixed by the clause would be good as against the trustee 
in the bankruptcy of the mortgagor, and that such 
distress would thus enable the mortgagee to obtain a 
security upon chattels of the mortgagor, the proceeds of 
which would otherwise have been distributed among his 
creditors ; but it was also then stated and decided that if 
the rent fixed by the clause was so excessiye that the 
Court should come to the conclusion that it was not in- 
tended to create a real rent or a real tenancy, but that the 
clause was a mere deyice to enable the mortgagee, in the 
event of the bankruptcy of the mortgagor, to obtain an 
additional security upon chattels which would otherwise 
have been distributed among his creditors, then in that 
case the clause and any distress levied under it, even 
though before the commencement of the bankruptcy, 
was invalid as against the trustee in the bankruptcy 
of the mortgagor, as being a fraud upon the bankruptcy 
laws. 



Even, al- 
though bi]l 
duly regis- 
tereid under 
the BiUs of 
Bale Act, 
1878. 



In such a case therefore as the two last, it would 
appear that an attornment clause even if (as it would now 
require to be) registered under the Bills of Sale Act, 1878, 
would still be void as a fraud upon the subsequent bank- 
ruptcy of the grantor-mortgagor, — because that Act does 
not make a registered bill of sale valid which was otherwise 
invalid, but only makes invalid an unregistered bill of 
sale which but for the Act would have been valid. 



(a) 14 Ch. D. 725. 
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61. Such having been the successive developments in the Pabt ii. 
Law of Fixtures up to the year 1877 inclusive, and such |^^ ^ 
having been the state of that law in 1878, as between 
mortgagees on the one hand and the trustee in bankruptcy 
on the other, the Bills of Sale Act, 1878 (which came 
into operation on the 1st of January, 1879), was passed, 
and the provisions which it C9ntained and which have been 
already summarised on pp. 114-116, supra, were expressly 
designed to effect, and have effected, the following 
changes in the law, that is to say, — 

(1.) As regards chattelsy properly so called, the bill of 
sale must be registered, and if registered is good, without 
possession taken, as against the trustee in bankruptcy of 
the debtor ; 

(2.) As regards tenant's fixtures generally, — 

(a) Domestic and ornamental fixtures,- — 

(a a) If they are assigned or charged together 
with some interest in the house or land, — no 
registration is required, and in the absence 
of registration, no possession requires 
(just as none was required before) to be 
taken prior to the adjudication in bankruptcy, 
as against the trustee in bankruptcy ; 

But (b b) If they are assigned or charged indepen- 
dently of, i.e. separately and apart from, any 
interest in the house or land (mere separate 
words of assignment or a mere power to sever 
or sell apart not counting as a separate 
assignment), then registration is required, 
but either possession taken without registra- 
tion or registration made without possession 
taken, will rendeiL.the mortgagee safe as 
against the trustee in bankruptcy : 

(b) Trade fixtures (including the mixed agricultural 
class), — 

(a a) If consisting of the fixed motive power or 
the fixed power machinery (as these words 
are defined in the Act), or if consisting of 

M 
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Pavt IL rteam, gas, or water pipes, — ^then registra- 

9?^"^|^ Hon is not leqaired, nor even possession, 

as against the trostee in the bankmptcyy — 

(1.) If they are assigned together with an 
interest in the house or land ; but possession 
is required, or the registration without 
possession, — (2.) If they are assigned sepa- 
rately (ue, no interest in the house or land 
being at the same time assigned). 
But (b b) If consisting of trade machinery as 
defined by the Act (t^ all trade fixtures 
and mixed agricultural fixtures, other than 
fixed motiye powers, fixed power machinery, 
and steam, gas and wat^ pipes), — ^then 
possession is required, or eke r^istration 
without possession, whether (1.) They are 
assigned together with, or (2.) separately 
fipom, any interest in the house or land 
(being a &ctoiy, as defined in the Act). 
And growing crops (excepting where consumable on the 
&im itself, and not elsewhere) are now comprised in the 
phrase tenant*s fixtures (a) , but excepting as to such grow- 
ing crops, the Act of 1878 has no implication to the agricul- 
tmal class of fixtures, eT»i where (sewMe) by force of the 
Agricultural Holdings Act, 1875, or any other Act, the pro- 
perty in or right to remoTe them is rested in the tenant. 



PbclM««.YlMA In the ease of EMf^rie Mcore amd JioinuoAs jBajiiifi^ 
Jj^^^^ Cemftmf^ Im n Awmjfia^ (b\ by a deed of mm^age 
KikMAv^ i]f a stone quairj by one testaton, the quany was 
^^^^^ granted, together with the milH buildings, steam- 
QDgines, inodTe power> plants fixed and moTable 
wachineij, s^^NkiatiKS^ iails> sle^petSy naplnMntei, fittings, 
and fixtures of exeiy deseripdon, Aem or al any time 
theieafter fixed t^ or pliKed upon,, the kcseditaaients. 
The mortgage was exeented after ^e f aa ain g of the !Klls 
ol^ Sale Act. 1878y bnl be&)te tiie Ist of Jannunr^ 1879, 
when tkKl Ad cane inti> ofeiatNn. 
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At the date of the mortgage there was a tramway in Pabt ll. 
the quarry, and there was also a steam crane, cramped on g^' ^ * 
to large stones, and kept in position by two guys : — 

Hddf that the tramway and crane were fixtures, and that 
the mortgage did not require registration either under 
the old or under the new Bills of Sale Act, in order to give 
the mortgagee the right to retain the tramways and crane 
as part of his security, as against a liquidation trustee. 

The obseryations of Bacon, C. J., upon the Bills of Sale 
Act, 1878, in his judgment in this case bear out the con- 
struction of that Act that has been hereinbefore given. 

Considering nextly The Biqhts of the Mortgagee, — 



Sect. II. — As against the Execution Creditor 

OF THE Mortgagor. 

62. Eegarding this relation and the rights incidental Mortgagees ia 

seneFal sftfe 

thereto, it may be stated generally, that (apart from the agHinst exeeu- 
Bills of Sale Act, 1878, or [while they were in force] the *^«^ ci^diiors. 
earlier Bills of Sale Acts, 1854 and 1866) the mortgagee 
was and is absolutely safe as against the execution 
creditor, as regards not only fixtures properly so called 
but as regards also chattels or chattel-fixtures comprised 
in his mortgage, — ^there being of course apt words in such 
mortgage to comprise them, — and this irrespectively of 
the question whether or not the fixtures and chattels 
were or are assigned or charged separately. 

Thus, in the case of Stewart y. Lombe (a), decided in Chattels pure 
1820, where A., the freeholdery mortgaged his land to B. fn mortga^eT 
for 1000 years, and also in express terms " bargained, ^o* ^^J.^^® *<^ 
sold, and set over " to B. a certain windmill erected upon unless under 
the land but found by a jury not to have been a fixture ^^^ ®^ ®*^® 
in the sense of being either a defeasible or an indefeasible 
interest in the land, and where A., the mortgagor, con- 
tinued in possession after the mortgage, and C, a judgment 
creditor of his, issued an execution against him, it was 
held that C. could not take the windmill upon hisjj./a. 

(a) 1 B. & B. 506. 

M 2 



164 FIXTTTBES IN GENEBAL BELATI0K9. 

Past It. It was in fact apparently to meet cases of this sort 

^toor' u[' *^* *^® ^^^ ^^ ®*^® ^^*® reqniring registration of the 
mortgage of such chattels, were passed. 



The Uability 63. In the case of MinshaM y. lAoyd (a), decided in the 
tenant's fix- 7^^ 1837, the principle according to which fixtures are 
*J«««*^*.®cn- liable at all upon an execution by fi. fa, against the 
principle of; ' Icsscc or debtor, together with the principle which limits 
also, limit of. ^^^ liability, is explained. That was an action of trover 
for steam-engines, whimsies, pumps, waggons, iron-rails, 
and other the machinery and implements of a colliery ; 
and it appeared that A., being the tenant for life of the 
land and colliery, demised the same to her son B., who 
was also next entitled in remainder, for twenty-one years 
at a rent, subject to a proyiso for re-entry on default in 
payment of the rent for forty days ; and that B. sub- 
sequently erected the fixtures in question, which were 
affixed in the ordinary way to the soil ; and then 
afterwards assigned all his interest in the premises to the 
plaintiffs as trustees for one X., by way of securing to X, 
an annuity of 800Z. in repayment of an adyance of 50007. 
made to him by X., the parties to the assignment agree- 
ing that B., the assignor, should continue to hold the 
premises until default in payment of the annuity for two 
calendar months, in which latter case the plaintiffs were 
to be at liberty to enter and sell the premises to satisfy 
the arrears; and that B. subsequently underlet the 
premises to Y. and Z. for fourteen years. A., the 
original lessor, afterwards brought an ejectment to 
recoyer the premises under her clause of re-entry, and in 
June, 1829, the whole were deliyered to her by the 
defendant (the sheriff). In Noyember, 1829, the engines 
and fixtures then remaining on the premises were seized 
and sold under a fi. fa. by the same sheriff upon a 
judgment against B., the original lessee. Nearly six 
years afterwards the plaintiffs commenced this action 
against the defendant (the sheriff) for the last-mentioned 
seizure and sale to recoyer the yalue of the fixtures sold. 

(a) 2 M. & W. 450. 
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The Court of Exchequer gave judgment against the Part il 
Plaintiflfs: ^^iS^' 

Parke, B., said : — 

" We must take these engines on the repoi't to have been in 
paiii affixed in a substantial manner to the freehold, in the 
ordinary way in which steam-engines are erected, and the law is 
clearly settled by the cases of Lee v. Bisdon, and Hallen v. Runder, 
that eyerything substantially and permanently affixed to the soil 
is in law a fixture. The principle of law is, that 'quidquid 
plardatur eoh, solo eedit' The right of a tenant is only to remove 
during hie term thefixtwes he may have pid wp^ and so to make them 
eea^e to he any longer fixtmres. That right of the tenant enables the 
sheriff to take them under a writ for the benefit of the tenants 
creditors. . . . The plaintiffs at most had only the same right of 
removal a^ the tenant, which certainly ceased in June, 1829, and 
that right of removal would not have enabled him to sue in trover 
for them, even during his term. . . . The movable articles are on 
a different footing, being within the case of Davis v. Jones, But 
the judgment in the last-mentioned case, proceeding as it did 
entirely upon the ground that the jibs which were there in 
question were not fixtures at all but mere personal chattels, is not 
applicable to the articles which are in question here ; for here 
there is no doubt that the steam-engines were left affixed to the free- 
hold after the expiration of the term, and after the plaintiffs had 
any right to consider themselves as tenants,** 

64. Again, in the case of Farrant v. Thompson (a), Landlord's 
decided in the year 1822, in an action of trover for the liable in exe- 
machinery of a certain mill, it appeared that one ^^^°j against 
Bichards, being entitled to certain leasehold property for 
the residue of a term of ninety-nine years, had iBrected a 
windmill thereon, and the plaintiff had agreed to 
purchase from Eichards, for the residue of the said term, 
the premises in question with their appurtenances, and 
also to demise the same for the term of thirty years to 
the vendor at a rent. This agreement, which was entered 
into in July, 1820, was straightway carried out: and 
Bichards, being at the time a tenant of plaintiflTs, offered 
to sell part of the machinery to defendant, who agreed to 
purchase the same from him at a place at some distance 
off, being in the county of Essex, whereas the leasehold 
property was situate in Kent. Bichards severed the 

(a) 5 B. <Sc Aid. 826. 
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Pabt n. machinery in qnestion for the purpose of removing it to 
Sbct. n. ^^^ place in qnestion ; bnt the machinery, while on its 
way, was seized by the sheriff under a fi, fa, upon an 
execution of one X., issued against Bichards. Defendant 
purchased the machinery firom the sheriffl It was under 
these circumstances that plaintiff brought the present 
action of trover against defendant. The Court of King's 
Bench held that the action well lay, and that plaintiff must 
recover, for the following reasons : Abbot, C. J., said : — 

''Here the machineiy formed parcel of the inheritance, and 
when wTongf nllj serered became the property of the reTersioner. 
The sheriff, th^«fore, wrongfnlty took and sold the goods of the 
phdntiff iTiatAaii of those of the tenant, and he conld convey no 
more title to the defendant than he himself aoquired hy bis 
wrongful act." 

Bayley, J., said : — 

"These goods were parcel of the inheritance; they are not in 
principle distingnishable from trees, which are parcel of the in- 
heritance, to the nse of which the tenant has only a qualified right 
daring his term, and which, if separated by his own wrongful act 
(or by the act of God), .... become instantly and abeolntely 
Tested in the person who has the next estate of inheritance. 
Here, the goods became the property not of tiie wrongdoer but 
of the landlord." 

Holroyd, J., said : — 

** I think troTer the juroper remedy. The machineiy was let 
together with the mUl, and was part of tiie mill. It was a part 
of the inheritance until tiie demise was made, and it continned 
part of the inheritance aftor the demise was made, the tenant 
under his lease obtaining onlj the use, and not the property, of the 
thing demised. .... In the ease of a lease of a house, if atenant 
pulls down any part of it wrongful^, and not for the purpose of 
repair, but so as to constitute waste, the person who has the first 
estate of inheritanoe has a right to the materials of which that 
house was before c<Mnpo8ed ; and I apprehend he has a right to 
an immediate poBsession of those materials, in the like manner 
as he has a right to the immediate posaession of timber when 
it is severed from the inheritance.'* 

Tiwie-fix- 64a. Again, in the American case of ToorUs y. Fre^ 

^m^tv^ ""^"^ (^)> decided in the Supreme Cooii of Pennsylvania 
▼ento lu&iii^ i^ the year IMl, the plaintiff was vendee of the sheriff 

(«) S WaHs & 8«isi aal, 116. 
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under an execution executed against 106 soft and chilled Pabt ii. 
rolls, part of the maehinery of an iron-rolling mill of g^* n ' 
which X,, the judgment debtor, was owner ; the defendant 
claimed under a mortgage and sale of the mill '^ with the 
buildings, apparatus, steam-engine, boilers, bellows, &c.," 
attached to the same. The Court decided for the defen- 
dant, on his common law rights as mortagee alone, in- 
dependently eyen of the words of addition, which might 
or might not include the rolls. Gibson, C.J., in giving 
judgment, remarked at great length upon the insufficiency 
of the criterion of anneosatiofi, as well because of the 
exceptions to that criterion which the theory of con- 
structive annexation has occasioned, as also because, if 
the criterion of annexation were correct, it ought to be 
pushed to its extreme logical consequences, and the 
slightest as well as the strongest annexation should suffice. 
He then stated the better criterion to be that adopted in 
Farrar v. Staeipole (a), according to which all the ma- 
chinery of a manufactory, whether the same were fast or 
loose, which was necessary to constitute the building a 
manufactury, and without which it would be no manu- 
factory at all, must pass for a part of the freehold. This 
was no more than an enlargement of the principle of con- 
structive annexation. Nor would it matter that some of 
the rolls were duplicates and not in use ; for in fact the 
rolls being adapted to the manufacture of bars of different 
shapes and sizes could not possibly be all in use at once. 
Now if, on the other hand, all the rolls, although dupli- 
cates, had at some time or other been in use, then in that 
case they would, even when lying in disuse, continue to 
form part of the mill, upon the principle that a thing 
which is only temporarily severed from the freehold does 
not therefore cease to belong to it ; and if on the other 
hand some of the rolls, being duplicates, had never been 
as yet used at all, still that would not matter, as dupli- 
cates necessary and proper for an emergency would follow 
the realty, like the duplicate keys of a banking-house. 

(a) 6 GrecnI. 154. 
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Pavt If. 84b. Ab(H in the American case of Snedeker y. War^ 

^Bmffi ^nl ^^ (*)» ^®^^®^ ^ ^® Court of Appeal for the State of 

New York in the year 1854, the plaintiff was vendee of a 

J""^J2S^!' sun-dial and statue sold by the sheriff under an execution 
tana,— mort- npou a judgment obtained against one Thom in the year 
Tents luSiHty ^^^ 9 ^^® defendant was mortgagee of the land upon 
to ezecntion. ^hich the sun-dial and statue were erected, the mortgage 
having been made to him by Thom in the year 1842, 
prior to the erection either of the sun-dial or of the statue. 
The defendants, it appeared, had also subsequently, in 
1849, purchased the land on a sale thereof under his 
mortgage. The sundial and statue in question were 
appendages to a Cfothie mansion, which Thom had erected 
on the said, land subsequently to defendant's mortgage. 
The dial was three or four feet high, supported upon a 
block of red stone, square at the top and in the form of a 
pedestal at the bottom ; the pedestal rested upon a flag- 
stone which covered the mouth of a well ; the pedestal 
was not fastened to the flagstone in any way, but was 
retained in its position by its own weight alone, which 
was about two hundred pounds. The dial stood in front 
of the house, and between the house and the statue. The 
statue with its pedestal was a colossal one of Washington. 
It was made of a single block of red stone, and weighed 
between three or four tons. A mound had been raised 
about three feet above the natural surface of the ground ; 
and in the centre of this mound a foundation for the base 
of the statue was constructed of rough stone, laid up 
without mortar. Upon this foundation, which did not rise, 
to the surface of the mound, a base for the statue was 
erected of square blocks of stone similar in colour to that 
of the statue, neither the base, however, being laid in 
mortar or cement^ or in any way fastened together, 
although the joints were pointed with cement. The statue 
and base were about twelve feet high. The statue was 
not in any way fastened to the base, otherwise than by its 
own weight. Since their erection, the base and the statue 
had remained in their original position. 

(a) 2 Kern. 170. 
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At the trial, before the Supreme Court for the State of Part il 
New York at Albany, the jury found a verdict for the gj^^ i^' 
plaintiff (the purchaser from the sheriff, under execution), 
both as regarded the sun-dial and also as regarded the 
statue ; and this verdict was subsequently affirmed by the 
Court, whereupon the present appeal was brought. 

Mr. Justice Parkes, in giving judgment for the appel- 
lant (the mortgagee), remarked as follows : — 

" The claim of the defendant under the mortgage-sale is not 
impaired by the fact that the property in controversy was put 
on the place after the execution of the mortgage : Corlisa v. Van 
Sctgin (a), Winalow v. Merchants Insv/rance Company (6). Per- 
manent erections and other improvements made by the mort- 
gagor on the land mortgaged hecome a part of the realty, and 
are covered by the mortgage. 

"In deciding whether the sun-dial and statue are real or 
personal property, the role of decision as between mortgagor 
and mortgagee is the same as that between grantor and grantee : 
Winslow V. Merchamis Insurance Company (6). If, therefore, the 
sun-dial and statue in the present case are fixtures, then, 
according to the role as between grantor and grantee, they 
passed as realty to the defendant mortgagee. 

" All will agree that statuary exposed for sale in a workshop is 
personal property : again, all will agree that stuiuary placed in a 
building in such manner as to form pari of U, is real property. 
The doubt which exists in the present case arises from the 
peculiar position and character of this statue. If the statue had 
been affixed to the base by clamps or cement, it would have been 
a fixture ; but a thing may be as firmly fixed by gravitation as 
by cement or clamps ; also, its character may depend much upon 
the object of its erection. 

** Moreover, in the present case the stalue, and also its hose, 
were of one colour; they were also of the sa/me colour with the 
Gothic mansion-house. They were thus peculiarly fitted as an 
ornament for ths grounds in front of the house. The statue was 
also of colossal size, and was not adapted to any other destination 
than as a permanent ornament to the realty, 

" The sun-dial stands on a somewhat different footing. It was 
made for use as well as for ornament, and could not be useful 
except when firmly placed in the open air and in the light of the 
sun. Accordingly it was in the present instance located on a 
solid and durable foundation. There is good reason to believe it 
was designed to be a permanent fixture, because the m4iterial of 
which it was made was the same as thai of the house and of the 
statue, and because it was in every respect adapted to the plo/ce, 

(a) 29 Maine B. 115. (6) 4 Mote. 306. 
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Pavt II. * The jadgment of the Court beneath mast^ therefore, in my 

Chap. II L opinion, be reT enec L** 
Sect. II. 

65. It sometimes happens, and it is always an impor- 
tant element to consider, that the fixtures included in a 
mortgage are or may be limited by reference to the 
character of the principal hereditaments included in the 
mortgage, so as sometimes to restrict the things comprised 
therein as fixtures. 
Fixtures in Thus, in the case of JIiileAtfMW y. Kay (a), decided by 
^^Mj^Sw^ Lord Bomilly in 1857, one X., in 1847, had mortgaged a 
f^''^^** ^ certain mill, being a nankeen manufiBMstory, to the defen- 
looeer nliwei dant, with the appurtenances, ** together with the steam- 
er iiztarM. engines, boilers, shafting, piping, mill-gearing, gasometers, 
gas-pipes, drums, wheeb, and aU and singular other the 
machinery, fixtures, and effects fixed up in, or attached or 
belonging to, the said mill or fiictory, buildings and 
premises.'* At the date of the mortgage there were on 
the premises 220 looms for weaTing cotton yam into 
doth. These looms were on the bannmcnt, and standing 
on iron feet, and were steadied for working in the usual 
way, thus : Four holes were made in the flag payement, 
into each of which was placed an iron cylinder, sur- 
mounted by an iron cup or hollow parallelogram, which 
cylinder with the cup is usually called a ** loom-foot,** and 
each of the four legs of the loom was placed, without any 
fiskstening, into one of such cups; the cups themselyes 
were not fastened to the flooring of the mill in any way, 
but were merely dropped into the holes made in such 
flooring ; they could be taken out and lemoTed at pleasure 
without any listening of any kind whateTer haTing to be 
undcme, there not haTing been in &ct any suck fiistening. 
The defendant had subsequendy sold the mortgaged 
premises under the customary moitgagee*s power of sale 
to the plaintiff, in w^oids equi\ulent to those used in the 
mortgage deed. Lotd BomiUy, in deciding that the 
looms did not pass either under the mortgage or by the 
sale, spoke in effect as follows : — 
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" Mj opinion is that the words used mean that the mill and Part II. 
everything that properly belongs to the mill is the thing that is Chap. III. 
mortgaged. . I do not, however, think that the f umitnre of the ^^^' ' 
mill (including these looms) does properly belong to the mill; 

it is liable to be changed from time to time I do not 

doubt that looms are machinery in one sense, but the question 
is, are they, properly speaking, machinery belonging to the mill? 
In one sense, no doubt, they belong to the mill, but I read those 
words as ' belonging essentially to the mill,' and forming neces- 
sarily a part of it, whatever may be the purpose to which the mill 
(as a mill) may be applied. To whatever purpose the mill may 
be applied, the steam-power, the gas lighting, and the like, do 
form a part of it, but the others do not, being merely accidental, 
and no more forming a part of the miU than a carpet forms part of 
a house. If a houee and all the things belonging to tlie house were 
assigned, that would not necessa/rily include the furniture unless it 

was so specified I am clear the looms are not fixtures in 

any proper sense of the term.'' 

Similarly in the American case of Hunt v. MuUcmphy (a), Fixtures,— list 
decided by the Supreme Court of Missouri, in 1825, the by reference 
plaintiflf in the Court below sued the defendant in trover *^ deamptlon 

* . . of pnDCipal 

for a stone slab and copper boiler, and obtained a verdict hereditament 
for the boiler, but not for the slab ; whereupon the de- '"^ ^^^&^s^' 
fendant brought error to reverse the former part of the 
verdict. It appears that the boiler in question was a 
copper boiler which had been built with bricks and 
mortar by one X., in his tanyard, into a furnace erected 
to receive it, and to conceal and protect it all but the 
mouth. The chimney of the furnace communicated with 
the principal chimney of the house in which it was 
erected, but it was not interlaced with the latter chimney 
and could be removed without interfering with it further 
than by laying bare the hole of communication. X., who 
was owner in fee, mortgaged the land to the plaintiff in 
the Court below, and afterwards sold all the utensils to 
the defendant. The plaintiff below also subsequently 
purchased the same utensils under an execution against 
X., at a sale thereof by the sheriff. Under these cir- 
cumstances thet Supreme Court held, reversing that part 
of the verdict which was for the plaintiff below, that 
the boiler did not pass to the plaintiff below under hi« 

(a) 1 Miss. 508. 
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Par n. n^ortgage deed. The following is the material part of 

Chap. IIL the judgment : — 
8bct. n. 

•• A copper kettle or boiler abstractly considered is a personal 

cbattel, yet it may become a part of the lealtj in either or both 

of two mLja, — ^namely, either (1.) By incorporating it with the 

realty as a part thereof for some permanent object ; or (2.) By 

affixing it to the realty (whateTer the object) in snch a manner as 

that it cannot be aeyered without dilapidation or injury to the 

inheritance. But whereTcr property personal in its nature is 

claimed as belonging to the freehold, the party claiming it must 

show that its character has been changed by some facts or 

ctrcnmstances which will clearly prove the intention of the owner 

thus to change it. ... . The intention of the parties to the deed 

must in each caae determine. Ift iken^ a lot were conveyed by a 

general deeeripium om so mmtk land, bounded in a particular 

manner, without saying anjrthing further, the grantor would 

still be allowed to remove everything which might be dissevered 

without violence to the freehold. Bui if ike deed conveyed the 

land together with the mannfactory fkereon, the evident intention 

of the parties would be, that eveiything annexed to the freehold 

which waa necessary to carry on the manufactory should pass, and 

every such thing would pass accordingly. J» ike present case, the 

deed uhu merely for a lot of land ; and even if it had been also for the 

tannery thereon, stiU there isnothing in the case which showsthatthe 

boiler in question was any way connected with the tannery, nor is 

there any other circumstance which shows that it was permanently 

annexed to the freehold, so as to be considered a part thereof. 

The bare fact of its being set in brick and mortar does not afford 

that presumption. But in fact in the present case, not only the 

boiler but also the furnace and flue may be removed, without any 

other injuiy to the building than laying bare a hole already 

existing in the chimney." 

Fixiuiesin ^^ It is also to be borne in mind, that mortgage 

n^^^b~ihe ^^^^ comprising fixtures, are (like other deeds) liable 

rule of con- to the accepted rules for the construction of written 

pre^ut^, documents, and that the fixtures comprised in the mort- 

de., and by gage may be limited or extended accordingly. Thus, in 

the case of Hare v. Horton (a), decided in the year 1833, 

it appeared that the defendant was owner in fee of a 

certain foundry, and one X. had contracted to purchase 

the same of him for the price of 45007. ; that the 

plaintiff had consented to lend and advance to X. on 

mortgage of the premises, the sum of 3500Z. in part of 

(o) 5 B. & Ad 715. 
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the purchase-money thereof ; whereupon the defendant, PartII. 
at the request of X., granted to the plaintiff and his heirs ^j^rr. il. 
" aU and sinffular the mid iron fotmdry, together with the " 

said dweUing-hmseSy warehouses, shops, yards, gardens, and 
apptirtenances, theretmto belonging, and also all that close 
called the Foundry Field, and the dwelling-houses or 
buildings erected thereon, and all other the premises, 
together with all grates, boilers, bells, and other fixtures in 
and about the said two dwelling-houses and the brew- 
houses thereto belonging, and all houses, outhouses, &c., 
bams, &c., rights, &c., easements, &c., whatsoever to the 
said foundry, messuages, lands, and other hereditaments 
belonging or appertaining," to hold the same unto the 
plaintiff and his heirs as mortgagee thereof to secure the 
said sum of 3500?. and interest. The contract between 
defendant and X. subsequently occasioning some dispute^ 
the defendant entered the foundry (X. being then in 
possession), and carried away the tools and other mo- 
vables, and also severed and took away (among other 
things) a steam-engine and certain cranes, presses, frames 
for gasometers, and other apparatus, all fixed into the 
earth or walls. For the injuries caused by this proceed- 
ing to plaintiffs reversionary estate the present action 
was brought. The question for the Court was, whether 
the fixtures annexed to the foundry passed to the 
plaintiff by his mortgage. The Court held that they 
did not upon the maxim ^^expressio unius exclusio 
alterius" Mr. Justice Parke remarked : — 

" Prima facie the mere conveyance of the foimdry would have 
passed them ; but we must look to the words of the deed, and see 
how far these words control that presumption. It is incredible 
that the parties, if thej wanted to convey by this grant fixtures 
valued at more than 6002., should have omitted to mention 
these altogether while mentioning others of much less value." 

Mr. Justice Taunton expressed the matter more 
clearly : — 

'* It is very plain that if the granting pai*t of the deed had only 
mentioned the foundry, messuages, and dwelling-houses, the 
foundry fixtures as well as those of the dwelling-houses would 
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Pabt it. hAve passed. But as the deed goes on to say ' together with all 

Chap. IIL grates, &c./ I think the mention of these fixtures excludes thcwse 

Sect. IL ^ ^^ foundry, upon the principle 'expressio wniuB exclusio 

aUeriua* Morwver, in the reeUdl of plaintiff*8 agreement to lend 

money in the early part of the deed it does not appear that any 

security vxu proposed beyond that of the real property," 

But these Neyertheless, the rules which are customarily held to 

rales of ooD- -, ^ ' . ^ . , -ti - 

ttracHonaro control the interpretation of written documents will m 
reS^wTsTibor- S^^^^ ^ found to be read as subordinate to the principle 
dinatetotbe which accords to the mortgagee such especial favour; 
onSt^ring^ unless, indeed, the words are expressly and elaborately 
the mortgfr- framed to exclude that favourable mode of interpretation. 

gee, , * 

Thus, for example, in the case of BcUey y. Hammersley (a), 
decided in the year 1861, being a suit for the administra- 
tion of the estate of one X. deceased, it appeared that X., 
a silk manufacturer, by deed dated in 1853, mortgaged 
certain land of which he was the owner, ^* and also all that 
silk-miU then erected or in the course of erection, and all 
other buildings then or thereafter to be erected thereon ; 
and also all those the steam-engine or steam-engineSy 
boilerSy steafn-pipes, mainshafting, mill-gearing^ mill- 
wrights work and other machinery and fixtures whatsover 
then erected or set up, or to be thereafter, &c., upon the 
said plot of land, mill, and premises, with the appur- 
tenances," to the defendants ; and that afterwards, by 
deed dated in 1857, X. made a second mortgage to other 
parties of the land, silk-mill, and other the premises com- 
prised in the first-mentioned indenture, and " the steam- 
engine, steam-boilers, steam-pipes, main-shafting, mill- 
gearing, miU-wright's work, and other machinery, plant, 
fixtures, erections, and works fixed and unfixed, imple- 
ments and things constructed, standing, and being in, 
upon, and about the said lands and premises, and used in 
the manufactory and works carried on at the said mill." 
The defendants had sold the property comprised in their 
mortgage pursuant to an order of the Court of Chancery 
made in the administration suit ; and the question which 

(a) 3 De G. F. & J. 587 ; 9 W. B. 562 ; see also Union Bank v. Emertonj 
15 Mass. 152. 
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was now in dispute and before the Court for its decision Pabt II. 
was, what part of the machinery passed to the defendants, g^^ jj^ 
the first mortgagees, under their mortgage. The Master 
of the Eolls decided that only such machinery passed to 
the defendants under the words "other machinery" as 
were yusdem generis with the articles preceding in the 
enumeration ; in other words, that the words " other 
machinery, &c.," ought to be confined to the machinery 
that was necessary for the purpose of giving power to the 
mill, and that only fixtures so necessary were included in 
the mortgage. But, on appeal from that decision, the 
Lord Chancellor Campbell held, upon the words of the 
special agreement contained in the mortgage deed : — 

"That all the machinery passed to the defendants under their 
mortgage irrespectively of the questions whether or not it was 
ejusdem generis with the preceding enumeration, or whether or not 

it was ezdusiyelj applicable for giving power to the mill 

There was no absurdity, he said, in including in the security all 
the machinery placed in the mill, whether for creating power or 
for being moved by the power created. On the contrary, it seems 
rather improbable that the parties should have contemplated 
such a damaging dismption of the machinery m must take place 
if the mortgagees, in seeking to make good their security, must 
tear in pieces the machinery in the mill, and remove and sell 

one-half of it without the other half The spinning-miUs 

(which are the most important of the items in dispute) are 
permanently fastened to iron rods which are part of the roof of 
the mill, and are fixed to the freehold ; I think therefore, that 
these articles might pass as fixtures under this deed. But 
between these parties (namely, the first and second mortgagees) 
the criterion is not what is affixed to the freehold for the 
permanent improvement of the freehold, but what is set up ih 
the mill to be used as machinery or fixtures in carrying on the 

business of manufacturing silk in the mill I entirely 

concur with the Vice-Ohancellor Wood in his general view of the 
law upon this subject in Mather v. Fraser (a), and I am clearly of 
opinion that, according to the true construction of the mortgage 
deed, all the disputed articles are included in the mortgage to the 
defendants." 

The case of Miller v. Baker, which is set forth in § 30, 
supra, may here be recalled to mind, that having been a 

(a) 2 K. ft J. 536. 
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Pabt XL case in which the assignee by bi^ of sale of the plants 

Sect. II. ^^ ^ nursery recovered in trespass against the sheriiF for a 

tortious taking of the plants under an execution issued 

against the lessee, the maker of the Ull of sale. 

Execution- 66. The only protection in fact which an execution 

pw^ectedby creditor has ever had or has against the rights of the 

Bills of Sale mortgagee as regards the fixtures and articles comprised 

oiherw^" in his mortgage, and the only danger which the mortgagee 

has run or runs from such execution creditor, has been 

and is under the successive Bills of Sale Acts, 1854, 1866, 

and 1878 ; for under these Acts, the execution creditor has 

been treated with very much the same favour as the 

trustee in bankruptcy, and in the Act of 1878 he is 

absolutely upon a level in all respects with the trustee in 

bankruptcy. The kind of protection afforded prior to the 

Act of 1878 by the Bills of Sales Act, 1854, and Amendment 

Act, 1866, will be seen from the following case, that of 

Hatotrey v. Hawtvey V. ButUu (a). In that case, Hamilton was assignee 

Biiowr'the o^ certain leaseholds, being an iron foundry and premises, 

nature of such fQj. \j^q residue of a term of years created therein by in- 

proteciion. ^ ^ 

denture, and he was also absolute assignee of the fixed 
and movable machinery, plant, fixtures, implements, 
utensils, and effects fixed to or placed or used upon the 
foundry and premises. By indenture, dated the 20th 
of March, 1872, Hamilton demised to the plaintiffs the 
said leasehold premises for the residue of the said term, 
less the last two days, and also assigned to the plaintiffs 
absolutely all and singular the fixed and movable 
machinery, plant, fixtures, implements, utensils and 
effects then or thereafter to be fixed to or placed or used 
upon the premises, being the property of Hamilton, 
subject to a proviso for the surrender and re-assignment of 
the respective premises upon the mortgage debt being 
repaid. The mortgagor continuing in possession of all 
the said premises, on the 14th of September, 1872, the 
defendants recovered judgment against him for a sum of 
251. and odd, and on or about the same day the sheriff, 

(a) L. R. 8 Q. B. 290 ; 21 W. R. 633. 
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under a writ of fi. fa.y issued by the defendants on their Pabt il. 
judgment, seized the machinery, plant, fixtures, and ^^ n' 
eflfects, as well the fixed as the unfixed or movable ; and, 
thereupon, the plaintiffs, under their said indenture of 
mortgage, claimed as their own all such parts of the said 
machinery, plant, fixtures, and eflfects as were fixed. On 
the 26th of September, 1872, the sheriff served an inter- 
pleader summons upon the plaintififs and the defendants, 
and the matter coming on for argument before Quain, J., 
that judge, although, thinking the matter clear, granted 
a special case, and afterwards settled the same for the 
opinion of the Court of Queen's Bench. 

The case, as finally settled, stated (among other things 
and as the facts were) that the fixtures comprised in the 
mortgage consisted solely of such articles as are known as 
trade fixtures and that the indenture of underlease and 
assignment had not been registered under the Bills of 
Sale Act, 1854. 

Upon the case coming on for hearing before the Court 
of Queen's Bench, it was contended for the plaintiiBFs that 
registration, under the Bills of Sale Act, of the indenture 
of mortgage was unnecessary in respect of the fixed 
machinery, plant, and fixtures comprised therein ; on the 
other hand, it was contended for the defendants that such 
registration was necessary, and that for want thereof the 
things in question were liable to be seized under their 
writ oifi.fa. 

The Court gave judgment in favour of the defendants^ 
on the ground that the. indenture of mortgage being a 
bill of sale as to the fixtures was not registered under the 
Bills of Sale Act. 

Blackburn, J., said : — 

" Apart from the interpretation clause of the BiUs of Sale Act, 
1854, fixtures would not be personal chattels, but for the purpose 
of that Act thej are made so by that clause. This provision was 
made for the protection of execution creditors and assignees ( i.e. 
trustees) in bankruptcy, the registration required by the Act 
being a most obvious mode of securing that end. 

"If the matter were tea integra, I should hold that a man 

N 
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Past IL mortgaging a term without naming tbe fixtures woald pass not 

Chap. IIL the right to Beyer, but only the right to (for the term) enjoy, the 

8BCT. IL fixtures ; but that when he names the fixtures, then as to them 

he makes a bill of sale within the meaning of the Act. But 

then there is the case of Boyd t. Skorroek^ which apparently is to 

the contrary. 

'* On the other hand, I find the case of Beghie t. Fewwick, in 
which Malins, Y.C., held that the fixtures in question passed to 
the trustee in bankruptcy of the mortgagor as against the 
mortgagee, inasmuch as the mortgage deed had not been 
registered; and agreeing, as I rather do, with the opinion of 
Malins, Y.C, in the latter case, I shall decide at once for the 
defendants." 

Mellor and Lush^ JJ., were of the same opinion^ re- 
marking that the policy of the Bills of Sale Act, 1854, 
would be carried out by this decision, the former judge 
remarking that if the fixtures had been assigned alone, 
registration would have been necessary, and it made no 
difference that that assignment was part of another trans- 
action, and the latter judge expressly and carefully distin- 
guishing between a demise and an absoltUe assignment, and 
saying that, as the deed is not a bill of sale so as to require 
registration where the jiatures pass with the building, so if 
the fixtures in the case before him had passed under the 
demise a qualified interest in them only would have passed, 
and to that extent the deed would have been effectual without 
any registration, but as the fixtures were separatdy assigned 
and for an absolute interest, that made a difference, and the 
assignment wanted registration to render it effectual, as 
against the execution creditor or the trustee in bankruptcy, 
Biatoment of From the case of Hawtrey v. Butlin, it therefore appears 

dirter""riOT ^^^^ (P"^' ^ *^® -^^* ^^ ^^'^^) wherever the fixtures were 
to Bills of mortgaged, whether by the same deed as that which 
a 6 Act, 87 . jnQj^gaged the land or house, or by a separate deed, in such 
manner in either case as that the absolute interest in them 
passed to the mortgagee with power of severance from the 
premises and removal therefrom upon a sale thereof 
separately from the premises, so that in fact the mortgage 
deed qu^ad those fixtures was a bill of sale, there and in 
every such case, the mortgagee must have duly registered 
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and also re-registered in accordance with the Bills of Sale Pabt li. 
Act, and the Bills of Sale Amendment Act, otherwise his q^ h' 
mortgage would qtioad such fixtures have been postponed 
to the rights of the execution creditor, who might seize 
and sell the same upon writ oifi.fa. Moreover, the develop- 
ment which the principle of Hawtrey v. Butlin received 
in the case of Ex parte Daglish, In re Wilde, supra, in 
favour of the trustee in bankruptcy, was also available in 
favour of the execution creditor, explained however as 
that ciise was in the case of Ex parte Barclay, In re Joyce 
supra. 

67. It remains only to express the changes effected by changes ef- 
the Bills of Sale Act, 1878, the provisions of which have oTs^Ja^*^ 
already been stated generally in § 56, supra. i8/8,mfavour 

(1.) As regards chattels properly so called, the bill of ^^r!^'"'' 
sale must be registered, and if registered is good, without 
possession taken, as against the execution creditor of the 
debtor. 

(2.) As regards tenant's fixtures generally, — 
(a) Domestic and ornamental fixtures, — 
(a a) If they are assigned or charged together with 
some interest" in the house or land, no regis- 
tration is required ; and in the absence of 
registration, no possession requires (just as 
none was required before) to be taken, prior 
to the seizure on the Ji, fa. as against the 
execution creditor. 
But (b b) If they are assigned or charged inde- 
pendently of, that is, separately and apart 
from, any interest in the house or land (mere 
separate words of assignment, or a mere power 
to sever and sell apart not counting as a 
separate assignment), — then registration is 
required ; but either possession taken with- 
out registration, or registration made without 
possession taken, will render the mortgagee 
safe as against the execution creditor of the 
debtor. 

N 2 
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PabtII. (b) Trade fixtures (including the mixed agri- 

8»CT. n.* cultnral class),— 

(a a) If consisting of the fixed motive powers or 
the fixed power machinery (as these words 
are defined in the Act), or if consisting of 
steam, gas, or water pipes — ^then registration 
is not required, nor even possession^ as 
against the execution creditor, — (1) If they 
are assigned together with an interest in 
the house or land ; but possession is required, 
or else registration without possession — 
(2) If they are assigned separately (Le. 
no interest in the house or land being at 
the same time assigned). 
But (b b) If consisting of trade-machinery (as 
defined by the Act), that is, all trade fixtures 
and mixed agricultural fixtures (other than 
fixed motive powers, fixed power machinery, 
and steam, gas, and water pipes), then 
possession is required, or else registration 
without possession, whether (1) they are 
assigned together with, or (2) separately 
from, any interest in the house or land 
(being a factory as defined in the Act). 
And growing crops (excepting when consumable on the 
farm and not elsewhere), are comprised in the phrase 
tenant's fixtures ; but excepting as to such growing crops, 
the Act of 1 878 has no application to the agricultural class 
of fixtures, even where {semhle) by force of the Agricul- 
tural Holdings Act, 1875, or any other Act, the property 
in or right to remove them is vested in the tenant. 



-H 
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PART IL 

FlX'rtJRES, GENERAL LAW OF, IN ALL RELATIONS, 



CHAPTER IV. 



THE RELATION OF (a) THE TRUSTEE IN BANKRUPTCY, 
AND (b) THE EXECUTION CREDITOR OF THE LESSEE AS 

AGAINST THE LESSOR. 

Sect. I. — The Trustee in Bankruptcy of 
Lessee against Lessor. 

68. Whatever the lessee himself could have removed pabt n. 
prior to the expiration of his term, his trustee in bankruptcy ^^^- ^' 

may in general remove, as against the lessor ; and on the — - — 

other hand whatever the lessee does not remove, his —what the ' 
trustee in bankruptcy cannot remove. The trustee's *®^^* "l??^ 

^ J ^ remove, the 

right to trade and tenant's fixtures as against the landlord trastee in his 
is therefore in itself open to no kind of question or dis- ^^^ remove, 
pute ; the only dispute in the application of the rule is 
with regard to any particular article, whether it is in fact 
a trade or tenant's fixture or a landlord's fixture and irre- 
movable. Thus, in the case of Buchland v. Butterfield (a), 
decided in 1820, where A. was lessee for years of a piece 
of ground and dwelling-house, and as such erected a con- 
servatory, which was attached to, and (as was determined 
in the case) indefeasibly incorporated with, the dwelling- 
house, so as not even to be removable by the tenant him- 
self who had erected it ; and when A. afterwards became 
bankrupt, and his assignees in bankruptcy claimed to 
remove the conservatory, it was held by Dallas, C. J., that 

(a) 2 B. & B. 54. 
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Past il the assignees could not remoye it as against the lessor the 
Sbot. L reversioner. 

09. It occasionally but not invariably happens that, 
eyen as regards tenant's fixtures admittedly and properly 
so called, the trustee by yirtue either of some agreement 
between the landlord and the tenant, or of some particular 
clause or provision in the lease or of some peculiarity in 
the mode of the determination of the lease by forfeiture, 
surrender, disclaimer, or the like, that the trustee in bank- 
ruptcy loses even his otherwise existing right to remove 
the removable fixtures of the debtor lessee. Thus, — in the 
ForfeUnre of ^5^^^ o{ Storer v. Hunter (a), decided in the year 1824, in 
agned valna- an action of trover for engines, cylinders, pumps, whimsies, 
throng gins, railroads, and other implements belonging to two 
collieries, it appeared that the plaintiffs were the assignees 
in bankruptcy of one X., who had held two collieries 
as tenant to the defendant under a lease, demising the 
said collieries, and also all engines, gins, machinery, 
railroads, and other the implements and things of the 
collieries, for the term of twenty-one years from the 1st 
of January, 1810. The lease contained a proviso for re- 
entry in case the rent should be in arrear for the space of 
thirty days, and also a proviso that on the expiration or 
other sooner determination of the said term the lessee 
should yield up to the lessor all the engines, &c., of the 
mill, he or his lessor paying to the other (as the case might 
be) the difference in value of the machinery, &c., in the 
mill at the date of the lease, and at the date of the deter- 
mination thereof, such difference to be ascertained by a 
comparison of the inventories at these two dates. The 
bankrupt having failed to pay his rent, the lease became 
forfeited, and the landlord recovered in ejectment in 1818, 
and executed his writ of possession on the 9th of November, 
1819. The bankrupt on the day following committed 
the act of bankruptcy upon which his adjudication was 
afterwards founded. The plaintiffs, as assignees, claimed 
the engines, &c., of the collieries as goods which were in 

(a) 3 B. & G. 368. 
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the order and disposition of the bankrupt, or at any rate Pabt n. 
they were entitled to the diflference of value between the ^^' j^* 

engines, &c., in the collieries at the time of the adjudica- 

tion, and the engines, &c., in them at the date of the lease. 
But the Court held that, as the tenant had determined the 
lease by his own act, and had thereby rendered an inven- 
tory and comparison of inventories impossible, the landlord 
had a right, without any such valuation having been made 
to resume the possession of the fixtures, machinery, and 
other effects used in the colliery upon the determination 
of the demise by forfeiture ; and that such right of the 
landlord to resume possession extended even to the new 
machinery erected by the tenant during the term. 

On the other hand, in the case oiFairhum v. Eastwood (a), Disclaimer of 
decided in the year 1840, in an action of trover for ma- y^atiS^t 
chinery, it appeared that the plaintiffs were assignees in !<»*• 
bankruptcy of X., who was the lessee of defendant for a 
term of fourteen years of and in a certain fulling, scrib- 
bUng and carding mill, the machinery in which mill was 
stated in the lease to have been recently valued at a 
certain sum ; and it was in and by the lease covenanted 
and agreed that, at the expiration or other sooner deter- 
mination of the term, the machinery should be again 
valued, and the lessor or the lessee should pay or should 
receive to or from the other of them (according as the 
case might be) the difference to be shown by the two 
valuations. The plaintiffs as assignees declined to take the 
lease ; but they required the defendant to appoint a person 
to make the requisite valuation, and upon his refusal to 
do so, they appointed one themselves, who valued the ma- 
chinery then in the mill (most of which was stated to have 
been bought in by the bankrupts; at a sum which exceeded 
the original valuation. The plaintiffs thereupon delivered 
possession of the premises to the defendant, and demanded 
of him the difference between the two valuations. The 
defendant refused to pay this difference ; and the plaintiffs 
afterwards, having demanded the machinery from him, 

(o) 6 M. & W. 679. 
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rt.Ki II. commeDced this action for its lecovery. The dtjfundtuit 
^Sbct.^T' relied apon the case of Siorer v. Mimter [a), but Lord 

Abiuger, C.B., distinguiahed that case as one iu which 

the landlord obtained possession under his contract, 
whereas in the present cose the landlord could only obtain 
possession under hie covenant, contained in the lease, which 
was put an end to (by the bankruptcy and the assignees' 
disclaimer) before he had obtained the possession. Mr. 
Baron Alderson said : — 

" Oar decision in this case will not infringe npon the law as 
laid down in Btorer y. Svmter. There, bj the forfeiture, the lease 
was put an end to, so as to dispense with the three months' notice 
which woB to have been given for the purpose of a Taloaition; and 
it waa the same as if it had been stipulated that the landlord 
should have the property in the machinery at the end or other 
sooner detemunatioii of the lease. Then he took possession, and 
so the property vested in bim. But here the assignees had the 
possession diaoharged of the covenants ; then, leing so in posses- 
sion, the; hand the goods over to the landlord, who refuses 
to take an; contract with them. Then as the; cannot have an; 
action of contract, the; ma; have an action of trover in respect 
of their property remaining in the goods while in hia hands." 

Forfeitnre And in the case of Weeton t. Woodeoeh (b), decided in 

"T **^Jct *^® 7^^ ^^^' P^*i°*^^ 1"^ demised to X. a eotton-factory 

of, upon with the warehouse, engine and engine-house, furniture, 

J^^^^*/"^ * implements, and machinery, for the term of seyen years 

fistuKB. from the 12th of May, 1836, subject to determination on 

the bankruptcy of X,, and with a coTeuant by X. to 

keep up a good steam-engine and boiler, and to leave 

the same to plaintiff in good repair at the end of his 

tenancy, otherwise to pay the value thereof. X. was made 

a bankrupt on the 16th of April, 1838, and the defendants 

having been appointed his assignees took possession of the 

premises in that capacity, and then afterwards the plaintiff 

made an entry on the premises on the 30th of May, 1838, 

under the forfeiture clause in the lease, the assignees 

QOvertheless continuing in possession, but not having 

meanwhile, nor until the 20th of June, 1838, sold (although 

(n) 8 B. * C. 3li8. (6) 7 M. 4 W. «. 
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on the last mentioned day they sold), the steam-engine Pabt ll. 
boiler, which was the subject of dispute in the case. The sect! ii/ 
plaintiff now brought trover to recover the boiler, or its 
value against the assignees. Mr. Baron Alderson, in 
giving judgment, said : — 

" The rule to be collected from the several cases decided on this 
subject seems to be this, that the tenant's right to remove fixtures 
continues during his original term, and during such fmiher period 
of possession by him as he holds the premises tmder a right sHIl to 
consider himself as tenant. In the present case this boiler was re- 
moved after the entry for a forfeiture, and at a time after the 
assignees had ceased to have any right to consider themselves as 
tenants. And further, even if they had the right, in a case where 
the entry determining the tenancy is the act of a thibd person* 
to consider themselves entitled to a reasonable time for removing 
the fixture, the jury have found that they did not avail themselves 
of that privilege.'* 

For a fuller consideration of the effects of voluntary 
surrenders, disclaimers, and forfeiture of leases upon 
the right to remove the fixtures in or upon tbe demised 
premises, see Part II. Chap, vi., " The Bights of the Out- 
going as against the Incoming Tenant." 



Sect. II. — The Execution Creditor op Lessee 

AGAINST Lessor. 

70. In Poole 8 Case (a), decided by Holt, C. J., in the year General rule, 
1704, in which it was held that of certain trade fixtures ^^^ ^ay 
set up by A., who was lessee for years of a house in J^^^ove* *^e 
Holbom, such of them as were removable by A. were^. /a, may 
also seizable in execution by the sheriff upon a fi,fa.;^^' 
but this holding was apparently not to extend to a 
pavementy &c., put into the ground by A., and not re- 
movable by him during his tenancy or afterwards. 

In the last-quoted case we therefore find briefly 
summarised, firstly, the reason of the liability of fixtures 
to the execution creditor's demand, namely, — the execution 
debtor's own capacity to remove them ; also, secondly, 

(a) 1 Salk. 36r. 
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Part II. the general role limiting that liability> namely, — the 
^^[ U,' limit of the tenant's right of removal. 

~ So, also, in the American caseof Chddard y. Chci8e(a), 
decided in the year 1811, in an action of trespass 
for breaking and entering the plaintiff's house and taking 
from the chimneys thereof two cast-iron stoves, it appeared 
that the house in question had belonged to the defendant, 
and had been set over to plaintiff to satisfy in part an 
execntion of plaintiff against defendant, the stoves in ques- 
tion having been put in the house not more than six 
months before the execution. The defendant had entered 
and taken away the two stoves. The Court held that 
the stoves were part of the house, and passed with the 
house to the plaintiff by the levy of his execution. 

The case Lemar v. Miles^ which is set forth in § 17, supra^ 
may also be recalled in this place. That was an action 
by a landlord against a purchaser under an execution 
which had issued against the tenant, and it was there 
held a steam-engine erected by the tenant (the execution 
debtor), as being removable by the tenant, had lawfully 
become the property of the defendant in virtue of his 
purchase from the sheriff. 
But not land- 70a. But of course the fixtures or articles which may 
lord's fixtuies. |j^ seized upon an execution (whether hjji,fa. or by elegit) 
must be the property of the debtor ; and therefore when 
a mill and the machinery therein were demised to a lessee, 
and he severed the machinery from the mill without 
his landlord's consent, and it was then seized by the sheriff 
under a fi.fa,y and sold, it was held, that the purchaser 
acquired no property or right to the machinery (6). 
70b. And so, also, upon an execution against the free- 

Nor ordinary ,,,.. ,«yi.^i . a^ ,v 

fixtures of holder himself (who is not a lessee m sxij sense of the word) 

fixtures properly so called cannot be seized by the creditor, 

at least upon a ^./a., as in such a case they are in no 

sense chattels. 

Thus — In the case of Winn v. InglAy (c), decided in 

(a) 7 Mass. 432. (6) Farrant v. Thompaon, 5 B. & A. 826. 

(c) 5 B. & A. 625; see also Place y. Fogg, 4 M. & B. 277. 
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1822, a distinction was made in the rule in respect of the Part ir. 
estate of the execution debtor in the premises to which sect. II.' 
the alleged fixtures were attached, it having been there 
held that the sheriflf had no right under a ji fa. to seize 
such fixtures where the house in which they were situated 
was the freehold of the execution debtor. Of course, 
however, the execution creditor of a freehold occupier 
might seize all such fixtures (including also all mere 
goods and chattels) of the debtor upon an elegit issued 
against the lands of the debtor ; so that in fact an elegit 
alone (and not a,Ji,fa.) should be issued in such a case. 



188 FIXTUBBB IK GXHEBAX. BELATIOHB. 



PART IL 

FIXTURES, GENERAL LAW OF, IN ALL RELATIONS, 



CHAPTER V. 



THE RELATION OF THE EXECUTOR, — 

(a) BEING THE EXECUTOR OF TENANT IN FEE SIMPLE 
AS AGAINST THE HEIR, AND (b) BEING THE EXECUTOR 
OF TENANT FOR LIFE OR IN TAIL, AS AGAINST THE 
REMAINDERMAN OR REYERSIONEB. 

Sect. I. — The Executor of Tenant in Fee simple 

AS AGAINST THE HeIR. 

Pabt IL 7^ Here it is evident that the heir and the executor 
^^^•y- equally claim as volunteers, and they have therefore 

Sect. I. ... A.<t •. litA 



neither of them any equity or ground of preference 
^Xi^ oyer the other. As between themselves, therefore, the 
an aooesBory law is plain, that accordiuff as the res principalis or land 
the house or goes to the one or to the other of them, so does the res 
^°^ aceessoria or fixture go. 

Thus, when the deceased is thie owner in fee simple, 
then the fixtures go (in case of his intestacy) to the 
heir and not to the executor, and only those things which 
are not fixtures in any proper sense, either actual or con- 
structive, but which are and continue mere personal 
chattels, go to the executor and not to the heir. 
Cave V. Cave, Thus in the case of Cave v. Cave (a), decided in 1705, 
it was held, in accordance with HerlaTcenderCs Case (6), that 
pictures and glasses put up instead of wainscot, or where 

(a) 3 Vera. 503. (6) Supra, § 9. 
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wainscot would otherwise have been put, should go to PabtII. 
the heir and not to the executor. Sect! I. 

The decision in Cave y^ Cave had it stood alone might 
have been supposed to be deficient in authority, li Fisher y. 
found, however, a signal and conclusive confirmation in machinery, 
the year 1834, from Lord Chancellor Brougham in the 
case oi Fisher v. Dixon (a), where his lordship decided : — 

*' In the absence of any disposition by the absolute owner of land 
of machinery erected by him upon and affixed to the freehold, it will 
go to the heir as part of the real estate. Also, if the corpus of 
such machinery belongs to the heir, all that belongs to that 
machinery, although more or less capable of being detached 
from it, and more or less capable of being used in snch detached 
state, must also be considered as belonging to the heir. More- 
over, no distinction arises in the application of this rule from 
the circumstance that the land did not descend to, but was pur- 
chased by the owner.** 

This decision is therefore entirely in favour of the 
heir as against the executor to the extent of the general 
principle, that that one of the two conflicting parties who 
takes the house, should also take such of the fittings or 
furnishings of the house as are necessary to complete the 
conception of it as a properly habitable abode. 

71a. It is this same principle of the fixtures going as Other illua- 
an accessory with the res principalis that underlies that ^^°* * 
passage in the " Office of Executors " cited on a previous 
page (6), according to which the fixtures although part 
of the house went to the executor; for there the house was i. Executor; 
leasehold and also went to the executor. And if a house 
although leasehold should (as in Scotland) go to the heir, 2. Heir; 
the fixtures of the house would in like manner, as has 
been recently decided in the Scotch case of Bain v. 3. Specific 
Brand (c), go to the heir ad an accessory to the house, ^^^atee J 
And so when a leasehold house was specifically bequeathed, 

(a) 12 GL & F. 812. The cases of Squire y. Mayer^ Freem. 249, and 
Harvey v. Harvey^ 2 Str. 1141, unless ezplainable upon their particular 
circumstances (which are not known with sufilcient accuracy), are not 
law, being both contrary to HerlakenderCB Case, supra^ and to the other 
approved cases; they may have turned upon the favonr shown to 
creditors at a time when the lands of a debtor were not Uable to his 
debts. 

(6) p. 19, «*pro. (c) 1 App. Ca. 762. 
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the fixtures were held to go with it to the specific legatee 
in the case of In re 8harman*8 Iktate (a) ; and when a 
freehold house is deyised, the fixtures will in like manner 
go to the specific deyisee (&)• 

And similarly in the case of Beeh v. Bebotv (e)^ decided 
in I7O69 it appeared that the father-in-law of plaintiff, 
prior to the marriage of the latter, coyenanted to settle a 
house in Leadenhall Street, of which he, the covenantor, 
was the owner in fee simple, upon the plaintiff, his wife, 
and the issue of the marriage, and also to grant to the 
plaintiff all the pictures upon the staircase, over the doors, 
and over the chimney-pieces, and generally all things fixed 
to the freehold of the messuage. The defendant was the 
executor of the covenantor, and was also devisee of the 
messuage in trust to settle the same ; but defendant 
removed all the pictures upon the staircase, and over the 
doors and chimneys, and likewise the pier-glasses, the 
hangings, and the chimney-glasses, contrary to the claims 
of the plaintiff to retain the same as wainscoting fixed to 
the freehold. The Lord Keeper was of a different 
opinion as to all but the pictures on the staircase, over 
the doors, and over the chimney-pieces ; these went to 
the plaintiff under the covenant, which expressly referred 
to them : but the hangings and the looking-glasses were 
only matter of ornament or furniture, and were not tp be 
regarded as part of the house, or as fixed to the freehold 
of the messuage. 

71b. The Scotch case of Bain v. Brand, above cited, 
while it distinguishes the case of Fisher v. Dixon^ supray 
affirms the principle of that decision^ as will appear 
from the following [abridged] passages in the Lord 
Chancellor's judgment : — 



" There are two rules, — (1). That whatever is fixed to the 
freehold becotnes part of the freehold, and (2) That a limited 
owner cannot without waste afterwards sever an article so fixed. 
But to this 2nd role, an exception has crept in, viz., the remov- 



(a) W. N. 1873, p. 99. 



(5) Finney v. Gricey 10 Ch. D. 13. 
(c) 1 P. Wms. 93. 
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ability of tenant's fixtures. Fiaher v. DixOn has decided that the Part II. 
executor of a fee simple owner has no right of removal as against Chap. Y. 
the heir of the whole inheritance. Has he then any right of peot. I. 
removal against the heir of a part of sach inheritance. In other 
words, the lease having passed as heritable to the l^eir, and that 
lease still continuing (like an inheritance in perpetuity), has the 
executor of the deceased lessee any right as against the heir to 
remove these fixtures (the machinery and plant of a colliery) p 
How is the right (if any) of the executor founded — ^his ri^t to 
come upon the heritable subject which has passed to the heir, and 
to strip it of these fixtures ? There is no doubt a right to remove 
these fixtures as against the landlord. But who is the person to 
exercise that right? It is not a right in gross; it is a right 
which must be annexed to the ownership of the subject, and be 
exercised by such owner only. But the owner is the heir, not the 
executor. 

" Every reason which was advanced in Fisher v. Dixon, su/pra, 
to show how strained, improbable and inconvenient it wc»uld be 
that there should be a right in the executor to strip the 
inheritance of fixtures of this kind put up for the better use of 
the inheritance, can be equally advanced against the inconvenienco 
of stripping the lease in the present case which continues as a 
heritable subject and which is in the possession of the heir, of 
those things which are necessary for the convenient use of that 
subject." 

And Lord Chelmsford added : — 

** The lease of the colliery being realty, the annexation of ma- 
chinery to the soil for the purpose of working it rendered such 
machinery cm accessory to the principal ^abject" 

And Lord O'Hagan said : — 

'• Where the land is heritable, so are the fixtures ; and why should 
not the machinery going with a leaaehold which is heritable 
become accessoriMy heritable also P " 

And Lord Selbome expressed his opinion to the like 
effect, viz., that where the lease went, there the machinery 
as an accessory thereto went also. 

71c. The MmiUy CasOe Case, also a Scotch case, The same 
decided in 1870 by the Sheriff-Substitute of Perthshire, ^^^^ other- 
has an intimate bearing upon this same question, viz.' rn^aK'.^'* 
the rights of the heir as against the executor, as will 
appear from the following quotations from the judgment 



192 FIXTURES nr general belatiohs. 

Pabt it. of the Sheriff-Snbstitate which judgment was afterwards 
Sbot! l' affinned by the Sheriff-Principal : — 



''Fint: with regard to the music-room and ante-room erected 
by the kite Sir W. Stenart, it requires only a glance to diacover 
that all the articles within these rooms, ennmerated hj the 
reporter, were designed by Sir W. as necessary and essential 
adornments, and now to remoye them wonld be to strip the walls 
of the yery pretension to ornament, and to leaye them in a state 
totaUy repugnant to all ideas of taste. It is quite possible to 
remove the pictures, mirrors, tapestry, reported on as fixed, but 
then their place would require to be immediately supplied by 
articles of the same kind, otherwise the rooms would be totally 
spoiled and unfitted for their original design. The pictures, 
mirrors, and tapestry are not in frames, but form the visible waUs 
and roofs, so, in fact, they approach as near as possible to what 
is known as fresco, or paintings on the plaster. 

" Second : The kitchen-range was obviously intended and fitted 
for the kitchen, and without which it would cease to be a kitchen. 

" Third : All the articles in the office, garden, and grounds have 
been obviously placed there as essential ornaments, and to take 
them away would require that others should take their place, 
otherwise the amenity of the grounds would greatly suffer. No 
doubt it is possible that they could all be removed, or at least part 
of tbem, but then their intrinsic value would be comparatively 
small, and they would be wholly unsuited for any other mansion- 
house. Most of the vases when removed would leave stone 
foundations in the ground, which would require either to be exca- 
vated or surmounted with other ornamental appendages. In like 
manner regarding the large pillar of iron in the garden with the 
colossal bust of Minerva on its top, it is dear at a glance that the 
pillar and the bust are made to suit each other, and if the latter 
be removed the pillar would remain a monstrosity, whilst a 
similar pillar would require to be obtained to do justice to the 
Goddess of Wisdom if removed to any other locality. 

" Fourth : There can be no doubt of the identity of the sashes 
of the forcing-beds with their frames. The sashes no doubt are 
movable, else they would be useless, but to have them removed 
elsewhere would require new sashes for the frames at Murthly 
and new frames for the sashes at the place to which they wonld 
have been removed. 

*- Fifth : The bookcases in the library are clearly movable in 
point of fact. They are in no way attached to the wall, the floor, 
or the roof. It does not matter that the skirting of the wall has 
been removed ; that is frequently done to accommodate sideboards 
and other articles of furniture, which never could be supposed to 
be thereby made fixtures. The presses are mere shelves of plain 
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Sect. I. 



common wood without any painting or pretence to ornament. Had Part 1 1, 
the presses been ancient, ornamental, and suited for such a ^^^* y* 
mansion, so as to constitute the essential of a family library, the 
Sheriff-Substitute might have concluded they were 'fixtures; but 
understanding that it was a modem erection by the late pro- 
prietor, who furnished the books, and which have been removed 
by his executor, and replaced by the tenant, the Sheriff-Substitute 
cannot look upon the room as being designed for a family or 
hereditary library, and that the shelves with the books were 
erected and placed by the late proprietor for his temporary con- 
venience, whilst the occupant of the dwelling, and so can be 
removed by his execulor. 

"Sixth: Grates are in general practice considered movable, 
and are frequently put in and taken away by the tenantry. The 
grates in the dining and drawing-rooms of Murthly are in no 
ways fixed, and have no more special peculiarity to the mansion at 
Murthly than the like grates for similar mansions. Had they 
borne the family arms the conclusion might have been different. 
The bedroom grates are the usual Kinnaird grates, which are 
easily removed and are therefore held movable. 

** Seventh : Regarding the gas brackets in the dining-room and 
those in other portions of the house, the Sheriff- Substitute is 
aware that in common practice gas-pipes are considered as fixtures 
but that the brackets are movable. This is the usual and con- 
venient practice between landlord and tenant, because the succes- 
sive occupants of the dweUings may entertain different views as 
to the quantity and distribution of light they severally require, 
and in their taste for ornament in the burners. The Sheriff-Sub- 
stitute understands that the Oastle of Murthly was originally 
supplied by a gasometer of its own, and he holds that the inten- 
tion of Sir W. was that the family mansion should be supplied 
with gas in perpetuity, and he cannot for a moment conceive that 
Sir W. ever intended that a separation should exist, as in the case 
between landlord and tenant, between the brackets and the pipes, 
so that the former should go to his executor and that the next pro- 
prietor should be obliged to supply himself with new burners 
before he could get the benefit of a costly improvement, obtained 
for the permanent benefit of the estate rather than its temporary 
occupants." 
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landlord. 



What fixtures 
not removable. 



Sect IL — The Executor op Tenant fob Life ob in 
Tail as against the Remainderman ob Beyer- 

SIONER. 

72. Here it is evident that the heir shall have nothing 
as against the remainderman or reversioner, for that the 
land in virtue of which the heir's claim (if he had any 
claim) would arise has passed from him to the next 
person in the succession, and this latter person becomes, 
so far as regards the land, substituted for him, just as a 
devisee or other successor might have been. And this 
substitution having been once effected, the persons, the 
respective claimants, namely, the remainderman or 
reversioner and the executor of the deceased tenant for 
life or in tail, appear before us as volunteers equally as 
the heir and the executor of a tenant in fee simple. But 
whereas the law of fixtures has never admitted any 
relaxation in favour of the executor, in cases of conflict 
between the executor and the heir of a deceased fee 
simple owner, such a relaxation has been admitted in 
favour of the executor of a deceased tenant for life as 
against the remainderman or reversioner; and the re- 
laxation or mitigation in question is co-extensive with 
the right of an ordinary trader-tenant to remove fixtures, 
and is not more extensive, excepting of course to this 
extent, that the removal and severance are necessarily 
after the expiration of the tenancy for life. 

72a. Firstly, the mitigation or relaxation does not 
extend to the necessary completions of buildings, or 
to the accessory ornamentations thereof {D'Eyncourt 
V. Gregory y supra) ; as regards all such, there is an absolute 
incapacity and want of right in the executor of tenant 
for life as against the remainderman to effect the removal 
of that class of fixtures. 

Similarly, and if possible d fortiori^ the like principle 
holds in respect of buildings themselves of a strictly 
agricultural nature. These, it would never be pretended. 
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were removable by the executor of the tenant for life who Pabt ii. 
erected them as against the remainderman (See Co. Litt. sect. ii. 
53 a ; also 6 Edw. 1 (Statute of Gloucester), c. 5, and 
Buchland v. BiUterUdd (a) ; and see also the Murthly 
Castle Case, as set forth in § 14, supra^ 

72b. On the other hand, the mitigation or relaxation What fixtuies 
does extend to all those classes of fixtures which would '*^*^ovable. 
be removable by an ordinary trader- tenant. Thus, in the 
case of Dudley v. Warde (6), decided so early as 1751, 
it was held, upon the familiar principle of favouring trade, 
that a furnace erected in a colliery by a tenant for life 
(or in tail), went on the death of such tenant to his 
executor, and not to the remainderman. And the distinc- 
tion was there taken between the particular furnace 
which has been mentioned, and two engines mentioned in 
the case, and stated to have been put up and left by a prior 
tenant in tail, and which had therefore coalesced with the 
inheritance at the time the inheritance devolved upon 
the deceased, and were in the nature of landlord's 
fixtures. 

The case of Lawton v. Lawton, which is set out at 
length in § 23, supra, was also a case between tenant for 
life and remainderman; and in that case also. Lord 
Hardwicke's decision was in favour of the executor of 
tenant for life as against the remainderman; and the 
reason which his Lordship gave in that case was the same 
reason as that given in Dudley v. Warde, viz., the favour of 
trade. 

72c. And tenant in tail who has not barred and whoExteutorof 
dies without issue is in the like position as (and if no°*bette/and 
possible in a slightly worse position than) a tenant for probably 
life as against the remainderman or reversioner, — that is ^°^tor"of 
to say, his executor may remove fixtures which as between Jf "*"' ^^^ 
a trader-tenant and his landlord would be removable, 
but not other fixtures ; and considering that the tenant 
in tail had the inheritance and was able (while he lived) 
to have converted the tail into a fee simple estate, the 

(a) Supra, § 68. (b) Anib. 113. 

O 2 
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Past II. Courts would not lean yery much in favour of his 

Chah V ' • 

Sect.' I L executor's right of removing fixtures, bat would slightly 
incline the other way, — and would upon very slight 
considerations hold the fixtures to have been added to 
the inheritance, and so to go along with it, i.e. to the 
remainderman or reversioner. 



■ — I 
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PART II. 

FIXTURES, GENERAL LAW OF, IN ALL RELATIONS. 



CHAPTEE VI. 



THE RIGHTS OF THE OUTGOING TENANT AS AGAINST 

THE INCOMING TENANT^ 

73. These rights must depend upon the relation or p*rt ii. 
absence of relation between the two tenants ; and ^is ^^*'' 
involves a consideration of, Firstly, the state of matters 
existing between the outffone tenant and his landlord at 
the time of the outgoing of the tenant. 

(1.) If there be nothing special in that relation, then the General con- 
outgone tenant, immediately he is outgone, ceases to have ^hich*ihia ^^ 
any right to the fixtures, whether defeasible or indefeasible reitti.n 
interests in land, which he may during his term have set ^^^ *' 
up ; and the mcome tenant therefore takes the land plus (i.) The 
all these fixtures, and is entitled to hold them for the l^^ZTJ 
term of his tenancy without interference from any one, some agree- 
whether landlord or outgone tenant. The income tenant 
has not, however, any property or interest in them as 
tenant's fixtures ; but his interest in them, so far as it 
extends, is an interest which arises under the demis'*, the 
fixtures having already become at the date of the demise 
part and parcel of the inheritance, and being therefore 
landlord's fixtures. 

(2.) On the other hand, if by virtue of some agreement (2?) The 
or any other cause, there should be something special in ^^*^*i°^^^i 
that relation, the right to the fixtures on the demise the time for 
would be modified thereby. ^T*^°^ 

And in further examining the relation, the Second 
point to be considered in connection with it, is this : — 
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Part II. What right the outgone tenant has (and whether as 

"^!j 1_ against the landlord or the income tenant, or as against 

( «.) Tiie right both, and whether under or independently of agreement), 
expiration of to recover fixtures or chattel-fixtures after the expiration 
^*'"** of his term, and in what way may he assert that right ? 

And it may be here mentioned incidentally, that agree- 
ments regarding fixtures, whether, first between landlord 
and outgoing tenant (a) or between incoming tenant and 
outgoing tenant (6), are not required by the Statute of 
Frauds to be in writing (see Part II. Chap, i., supra). 
Geneml rule, 74. In the case of Heap V. Barton (c), Jervis, C.J., 
"^ hr'?*'^d ^*^^ down the general law in this respect as follows : — 

itiovhI of fix- " ^^® Courts have taken three separate views of the role : Ist. 
tures. That fixtures go at the expiration of the term to the landlord, 

unless they have been severed during the term; 2ndly. As in 
(I ) As ex- Benton v. Bohart (d), that the tenant may remove the fixtures 
pressed in even after the expiration of the term, if he still remains in 
various dicta possession of the premises ; and, 3rdly. That this after-right of 
of the judges, removal is subject to this further qualification, viz., that the tenant 

continues to hold the premises under aright still to consider himself 

as tenant** 

And in the case of Ex parte Beyncdl, which is set forth 
in § 57b, supra, Mr. Commissioner Holroyd made the 
following remarks upon this subject, namely : — 

"1. Articles fixed to the freehold by the owner of the in- 
heritance become parcel of the freehold, though the articles fixed 
be of such a nature as, if fixed by a tenant, would be removable hy 
him duriug the term. 

" 2, The property in fixtures, which would be in the tenant if 
he removed them during the term, vests in the landlord if un- 
removed on the detei-mination of the term. 

" 3. Trover will not lie to recover the value of tenant's fixtures 
whilst they are affixed to the freehold ; nor though they are severed 
from the freehold unless such severance has been made during 
the term." 

And in the case oiMinshall v. iZoy(i, which is set forth 
in § 63, supra, Parke, B., said : — 

(a) EaUen v. Bunder. 1 C. M. & R. 266. 
(&) Lee V. GasJfell, 1 Q. B. Div. 700. 
(c) 12 C. B. 274. (d) 2 East. 88. 
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" The right of the tenant is only to remove during his term the Pabt II. 

fixtures he has set up But here the steam-engines were left Chap. VI. 

affixed to the freehold after the expiration of the term, and after 
the plaintiffs had any right to consider themselves as tenants." 

The dictum cited from the last- mentioned case was Fixtures,— 
followed simpliciter, in the case of Mackintosh v. Trotter (a), ^bie in 
decided in the year 1838, in an action of trover for ^^over, after 
fixtures, furniture, &c. Parke, B., in giving judgment excreaoenoe) 
against the plaintiflT, said :— ^^P^'^- 

" MinshaU v. Lloyd is a direct authority on this point. I gave 
my opinion in that case not on my mere impression at the time, 
hut after much consideration of this point — ^that the principle of 
law is, that whatsoever is planted in the soil helongs to the 
soil — qmdguid plantatwr solo, solo cedit ; that the tenant has the 
right to remove fixtures of this natwre during his term, or dwring 
what may (for this pva^ose) be called an excrescence on the term ; 
hut that they are not goods and chattels at all, but parcel of the 
freehold, and as such not recoverable in trover. That case is a 
direct authority ; and I think it was a correct decision." 

74a. The same general rule is exemplified in the Same general 
following (which are the leading) cases upon the subject : twtedby ' 
Thus, — <^a8®8- 

(1.) In the case of Penton v. Bobart (J), decided in the Vamish- 
year 1801, Penton had demised to X., and X/s executors case of under 
had underlet to Y., part of the land demised, and Y. had J^^^^*®*"' 
underlet to Eobart, with permission from Y. to Eobart to determination 
erect a building for the purpose of making varnish. J^q^"^^|. 
Penton gave X.'s executors notice to quit, and in accord- ginal lessor 
ance with that notice the term of the original demise i^*^,— ° ^'' 
expired at Michaelmas, 1800. Penton also recovered in "gbt of re- 

*- , , movttl not 

ejectment against Eobart, but Eobart, notwithstanding, lost, 
remained in possession after Michaelmas, 180(^ and after 
the recovery in ejectment, and while so remaining in 
possession he pulled down the wooden superstructure of the 
varnish-house, leaving hou)ever the substructure of hrtch, and 
he also (while so remaining in possession) carried away 
the materials of the wooden superstructure. I*or these 
acts (both for continuing in possession after the expiration 

(a) 3 M. & W. 184. (6) 2 East, 88. 
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Past il of the original term, and after the ejectment, and for 
— fl!!l_ polling down and removing the wooden part of the 
Tamish-honse), Penton brought trespass against Bobart 
for breaking and entering his yard, &c., and there, with- 
out the leave or licence of the plaintiff, pulling to pieces 
the said varnish-house, and carrying away certain timbers, 
&c., and disposing thereof to his the defendant's use. 
Bobart, so far as related to the trespass for breaking and 
entering the plaintiff's yard, confessed the same, and let 
judgment go by default, but so far as related to the 
removal of the wooden superstructure of the varnish-house, 
contended that he had a right to take down and remove 
that. And Lord Kenyon, regarding this superstructure 
as analogous to any engine or other loose machine which 
was only steadied by, or made to rest upon, the brick 
foundation or substructure, decreed its removability on 
the ground of the favour shown to trade. 
Outgoing (2.) In the case of Roffey v. Henderson (a), decided in 

inwroiog*"* ^^^ 7^^ 1851, Bowler had leased to plaintiff certain 
*etiantr-bell- premises for a term of twenty-one years, and had after- 
mainlng an- wards, and before the expiration of such term, sold to 
of r^ovaf *^* plaintiff certain personal chattels belonging to Bowler, 
lost. fixed and fastened to the said premises, and being (among 

others) leU-prilh, eranka, hooks, hat-pins, blinds, ranges, 
ovens, stoves, boilers, shelves, closets, and dressers. Then 
towards the expiration of plaintiff's term, Bowler wrote a 
letter to him, at his request, giving him permission (as 
plaintiff alleged) to continue ell the said fixtures or 
fastened chattels in their unsevered state after the expira- 
tion of the term, for the purpose of enabling plaintiff to 
sell the same to the incoming tenant, if the latter should 
wish to purchase them, and if not, then for the purpose of 
enabling plaintiff to enter upon the premises after the 
expiration of the term and disannex and remove all the 
said fixtures and fastened chattels. And the articles in 
question accordingly remained unsevered at the end of 
plaintiff's term, and defendant became, in due course, his 

(a) 17 Q. B. 574. 
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next snccessor in the tenancy, under a lease by deed from Part ii. 
Bowler ; but defendant refused to purchase the said ^^^^^''' ^^' 
articles, or any of them, or to permit the plaintiff to enter 
upon the premises for the purpose of disannexing and 
removing the said fixtures, or any of them. And the 
plaintiff accordingly brought trover to recover them 
against the defendant. But the Court of Queen's Bench 
rejected plaintiff's claim, Mr. Justice Patteson thinking 
Bowler's letter insufficient as a licence to plaintiff to enter 
and remove the articles, and having no effect, beyond at 
the most, personally binding the landlord (Bowler) to 
make such a bargain with his inc'>ming tenant as should 
be consistent with the plaintiff's just expectations under 
the letter of licence to him ; but it could not bind the 
incoming tenant, the jdefendant, in any way. 

(3.) In the case of Wilde v. Waters (a), decided in the outgoing 
year 1855, in an action of trover for ffoods and chattels, {-©nai^t against 
to wit, a ladder, a crane, a benehy gas-fittings, a stall in a tenant,-- 
stable, and a hay -rack, it appeared that the plaintiffs had &c.,remaiidng 
been tenants of a house and land, and had quitted posses- annexed,— 
sion of the same at Michaelmas, 1852, leaving thereon the moval lost 
articles in question, being articles put up by themselves 
during their tenancy. The defendant, who was the in- 
coming tenant, shortly afterwards took possession of the 
premises, and refused either to deliver the articles in 
question to the plaintiffs or to pay for them. The ladder 
and the crane were fastened partly with nails, and partly 
with screws to the floor at the foot and to the joists at the 
top ; the bench was fixed to the wall ; the other articles 
were fixed in the usual way. The Court was of opinion 
that trover would not lie for these articles. Mr. Justice 
Maule, in giving judgment, remarked as follows : — 

** Geneiallj speaking, no donbt, fixtures are part of the freehold 
and are not such goods and chattels as can be made the subject 
of an action of trover. But there are various exceptions to this 
rule in respect of things which are set up for ornament, or for the 
purpose of trade, or for other particular purposes. As to these 

(a) 16 C. B. 637. 
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Part II. latter, there are many diBtinctions, some of which are nice and 
^^^^^^' ^' intricate. In the present case, however, there is nothing special 
or peculiar in the fixtures the value of which is souglit to be 
recovered. Neither the ladder, the crane, nor the bench was 
ornamental. They were, moreover, put up in the ordinary way, 
and for the ordinary use and convenience of the premises to 
which they were affixed. We therefore think that these articles 
fall within the general rule and that trover will not lie for 
them." 

Lundlord (4.) In the Irish case of Deeble v. MfMuUen (a), decided 

^dJk tenant, ^^ November, 1857, the defendant was lessee of the plain- 
— millstonos tiff for lives with a covenant for renewal, but had suffered 
remaining an- all the lives to expire without renewing, and had also 
o/remova?^^* failed to renew after the statutory notice to do so. Under 
lost. these circumstances, the plaintiff as landlord had served 

defendant with notice to quit, and had also brought a 
civil bill of ejectment, and obtained therein a decree for 
possession on the 10th of January, 1856, with stay of 
execution for one month. During this latter interval 
the defendant, the tenant, filed a bill against the plaintiff 
the landlord, to enforce specific performance of the 
covenant to renew, and obtained an interim injunction to 
stay proceedings until the hearing of the cause, which 
was on the 27th of June, when the bill was dismissed and 
the injunction dissolved. On the 28th of June, the 
plaintiff as landlord gave defendant notice that he would 
take possession under the civil bill decree of the 10th of 
January, and he took possession accordingly on the 1st of 
July. But meanwhile, between the 28th of June and the 
1st of July, the defendant removed certain millstones and 
machinery from the demised premises, notwithstanding a 
covenant in the lease to deliver up the mill and premises 
at the end of the term. It was for this removal that the 
present action was brought. The only question for 
decision, in the words of Monahan, C.J., was, whether or 
not at the time of the removal the machinery in question 
was the property of the plaintiff as landlord or of the 
defendant as tenant. It was admitted that all the goods 

(a) 8 It, 0. L. Rep. (N.S.) 355. 
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in question were trade fixtures, which the tenant in Part II. 

possession would have had a right to remove had he done ^^^' 

so during the continuance of his term and interest in the 
premises ; and the question foi; decision was this — whether 
the defendant had the right to remove them at the time 
he did so ? The learned chief justice then went through 
all the cases from Poole's Case (a) downwards to that of 
Mackintosh v. Trotter (J), bearing upon the right of the 
tenant to remove fixtures, and the time or times within 
which he may make such removal. He then concluded 
as follows : — 

" But I hold tliat a tenant wbo (as in the present case) remains 
in possession after the determination of his tenancy by the service 
and ^ezpiitition of a regular notice to quit, without any hond 
fide right so to do under the pretence of a right of renewal, 
which had been long previously forfeited, carmot hy his tortious 
and illegal overholding acqydre a right as against his la/ndlord to 
remove fijxiwres which, in my opinion, on the determination of the 
tenancy, became the property of the landlord, being then affixed to 
and part of the freehold, which then became his property," 

(5.) In the case of Leader v. Homewood (c), decided in Outgoing 
the year 1855, the plaintiff was lessee of premises in !«Mee agamat 
Mount Street, Lambeth, for a term which would expire at ant,— kitchen- 
Michaelmas, 1857. In the month of January, 1857, and Z^'i^s^dir 
onwards to the month of June in the same year, the apnexed, 
plaintiff and his landlord had been interchanging com- moval not 
munications with each other as to a renewal of the lease, \^^ • ^^^ *? 

' far as remam- 

but after the latter date all such communications were ing annexed, 
broken off, the lariUlord having by that time definitively moval°l(»r 
refused to grant a renewal. The plaintiff then suffered his 
term to expire, not having meanwhile removed certain 
kitchenrranffes and other fixtv/res and effects^ which were the 
subject of the present action; he, moreover, declined 
giving up possession, and required first to be served with 
a demand of the premises, under sect. 213 of the Common 
Law Procedure Act, 1852. On the day after service of 
this demand he proceeded to quit the premises, and to remove 

(a) Salk. 367. (6) 3 M. & W. 184. (c) 5 C. B. (N.S.) 546. 
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muyoird, Oi tiif^ ev^enise <>^ the wax dsr, the phintiff 
ease wiui & vaa t) his oi«i ptemiKS for the pvipoae of 
r^cii.Tir.^ tlrise ?»ii ftad ciLfttteb and fixtures, bat lie 
i.^.^A iL/fi: i •ft £kst<rnfHi. and u^ defeiidiat in posaeaBioa 
M ii^ti^r. iin^ i' -g a cc iiii«:er aa agre^nent lev a lease team 
thfr Ua-ilvrL The defen«iiiit rinsed to admit plaintiiF, 
or to allow him to lemoTe anj part (tf the goods or 
chatte!«, or of the fixtures, wheth^ annexed or dis- 
annexed. And plaintiff^ fcv this r^oaal on defendant's 
part, bronght an action against defendant for oonyerting 
and detaining the articles in qnestiim. The jury found 
that plaintiff had not abandoned the goods, and that 
defendant had been gniltj c^ a conyersion of them ; and 
tbej returned a rerdict for plaintiff, damages 11T2L The 
defendant, in accordance with leave reserred at the trial, 
afterwards mored to enter a verdict for him, or a nonsuit, 
or to reduce the damages, if the Court should be of 
opinion that the plaintiff was not entitled to recover in 
respect of tuch of the fixtures as had remained annexed or 
tmsevered. And upon the hearing of this motion, the 
Court, after taking time to consider, delivered judgment 
for the defendant as to all such unsevered fixtures, Mr. 
Justice Willes observing as follows : — 

" The law as to the limit of time within which a tenant is allowed 
to sever from the freehold the fixtures which are usually called 
' tenant's fixtures ' .... is by no means clearly settled. According 
to the older authorities the rule was, that he must sever them 
during the term. But in Penton v. BohaH {a), it appears to have 
been considered that the severance might be made even after the 
expiration of the tenant's interest, if ahe had not quitted possession. 
However, in Weeion v. Woodcock (6), the rule was laid down that 
the tenant's right continues only during his original tei^m, and, 
' luob further period of possession by him as be holds the premises 
under a right still to consider himself as tenant.' It is perhaps 
not easy to understand fully what is the exact meaning of this 
rule, and whether or not it justifies a tenant who has remained in 

(o) 2 East, 88. (h) 7 M. & W. 14. 
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possession after the end of his term, and so become a tenant at Part II. 
sufferance, in severing the fixtures during the time he continues in Ohap. VI. 
possession as such tenant. But it is unnecessary to consider the 
import of the rule with reference to the right of a tenant at 
sufferance during the continuance of such tenancy, because in the 
present case the landlord had re-entered, and thereby put an end 
to the tenancy, before the plaintiff attempted to enforce his right. 
He cannot, therefore, sustain any claim for damages in respect of 
the defendant's having prevented him from severing the fixtures ; 
for at that time the plaintiff had ceased to be a tenant of any kind 
or to hold the premises under any right still to consider himself 
as such." 

(6.) Also, in the American case of Kutter v. Smith (a), Outgoing ten- 
decided by the Supreme Court of the United States in fandl^d!- 
December, 1864, the plaintiff was assignee of a lease buildings, &c., 
made by Link to Sherman, and the defendant was grantee agricultural 

of the reversion on the same lease. In the orig:inal lease °?*S~?^^ 

. . « nght of re- 
there was contained a covenant that at the expiration of movai, unless 

ten years from the date of the lease, and again at the a^emwit. 

expiration of every successive period of ten years until 

ninety-nine years from the date of the original lease 

(which was in 1859), it should be at the election of the 

lessor to purchase the buildings erected on the leased 

premises at their appraised value at each of such periods, 

or to renew the lease of the said premises for the period 

of ten years longer. There was also in the original lease 

a clause of re-entry upon failure of the tenant to pay the 

agreed rent, this clause being in fact the customary 

forfeiture clause. The original lessee (Sherman) had 

erected a substantial storehouse in brick on the demised 

land, at a cost of from 2500Z. to 4000Z. The plaintiff's 

rent became in arrear on the 1st of May, 1862, and 

defendant entered in pursuance of the aforesaid clause of 

re-entry, and claimed to retain also the brick structure, 

without paying or allowing any compensation for it to 

the plaintiff; whereupon the plaintiff brought this action. 

It was argued for the plaintiff, that the taking possession 

by the defendant of the brick structure was within the 

(a) 2 Wall. 491. 
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Pabt II. equity of the provision in the lease for compensation for 
buildings of that nature erected by the tenant : and it 
was endeavoured to be made out that the case of Elwes 
V. Mawe (a) had submitted to very material subsequent 
relaxations in favour of trade. But the Supreme Court 
decided against the plaintiff's right to compensation, and 
that for two reasons, namely : 1. The character of the 
building did not bring it within any of the principles 
upon which certain structures had been held to be 
removable as fixtures; and, 2. The doctrine of the 
removability even of certain classes of fixtures, which 
was a strong innovation upon the common law rule, that 
all buildings became a part of the freehold as soon as 
they were placed upon the soil, had extended no further 
than to give the tenant while in possession a right of 
removal, and had not extended to give him a right of 
action against his landlord for their value. There was, 
therefore, no right at common law in the plaintiff to 
recover : and clearly he was not within the terms of the 
covenant contained in the lease. Then the Court pro- 
ceeded to add the following observations : — 

" The well settled rule is, that snch erections as this become a 
part of the land as each stone and brick are added to the stractare. 
The only exceptions to this rule are the class of fixtures already 
adverted to, and siLch rights as may grow ov^ of eoepress contrad. 
But the contract before us was not intended to change this role. 
The agreement to purchase means nothing more than that, in a 
certain event, the lessor will pay the lessee the value of snch 
building. This contingency has not occurred, and that it can 
never occur is the fault of the plaintiff. This observation is 
also applicable to the allegation of a supposed hardship in taking 
the building, the product of the plaintiff's money and labonr, 
without compensation. It is from plaintiff's own default that the 
right to do so arises. He had his option to pay the rent due to 
defendant, and retain the right to payment for his building when 
the time should arrive, or to give up his building and at the Bame 
time relieve himself from the burden of paying rent. He chose 
to do the latter, and having done so with full knowledge, there is 
no hardship in holding him to his choice." 

(a) Supra, § 7. 
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75. Now from these six cases, upon a comparison of PabtII. 

Chap VI 

the judgments delivered in them, these results seem to '- — '— 



follow : — 

(1.) That in actions against an outgone tenant by his General 
landlord or superior landlord (such as were the actions in derived^m 
Penton v. Bohart and Deeble v. M^ Mullen), the tenant may the foregoing 
safely keep, as against his landlord, the fixtures which ]^q eases, 
has recovered q%u>eumque modo, even although such 
recovery has been eflfected after the expiration of his term, 
in all cases where thai expiration has been occasioned conse- 
qvsntially upon the premature or v/nexpected determination 
of the tenancy or estate of his lessor, and without his the 
tenant's act or knowledge, because in every such case the 
ex-tenant's liability in trepass for entering upon the land 
of his late landlord is nominal merely (Penton v. Bdbart) ; 
but the tenant may not safely keep, nor can he at all re- 
cover as against the income tenant, his successor, fastures 
which have remained v/nsevered after the expiration of his 
term in ariy case where that expiration has been occasioned 
through his oum act or his own default (Deeble v. M' Mullen). 

(2.) That in actions by the outgone tenant against an 
income one (such as were the actions in Boffey y. 
Henderson, Wilde v. Waters, and Leader v. Homewood), 
the outgone tenant cannot recover fixtures against the 
income tenant to the prejudice of the latter in cases 
where the articles (being fixtures proper) have remained 
unsevered after the expiration of the full period of the 
tenancy, but he may remove all loose goods and chattels, 
and also all such fixtures properly so called as have been 
severed before the expiration of the tenancy (or during 
the excrescence thereof). 

(3.) That in actions by an outgone tenant against his 
landlord (such as was the action in Kutter v. Smith) the 
tenant cannot recover in trover or otherwise the value of 
fixtures properly so called which he has suffered to remain 
annexed to the demised premises after the expiration of 
the demise, and after he himself — whether voluntarily or 
involuntarily — has parted with the possession ; also, that 



movable fix- 
tnret. 
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Past IL the outgoing tenant has no right (unless under express 
^^^^yh ag^reement) to remoye fixtures of iJie agricultural class, 
even when he serers them before the expiration of his 
term. If, howeyer, there be any special understanding 
amounting to an ag^reement between himself and the 
landlord, it appears from the dictum of Mr. Justice 
P^tteson in Boffey t. Henderson that such special under- 
standing would be personally binding upon the landlord, 
and apparently if the special understanding should be 
embodied in a deed, then it would be binding against 
even the incoming tenant. 
Gmdcflofro- 75a. There is therefore a regular gradation among 
fixtures, in respect of their removability or non-remoya- 
bility by an outgone tenant, namely : — 

(1.) Fixtures of the old agricultural and necessary 
sorts which, instantly they are annexed, are indefeasibly 
annexed, —with regard to these, the presumption of law 
against their remoyability is absolute, but may be ex- 
cluded by express agreement or by statute or eyen 
custom. 

(2.) Fixtures of the modem sort (whether mixed agri- 
culturalj trade proper, or domestic), which are only defea- 
sibly annexed during all the period of the tenancy, — 
with regard to these, the presumption of law is in favour 
of their removability during all the period of the 
tenancy, and during such further period as may be and 
has been called (Mackintosh v. Trotter (a) ) the " excres- 
cence of the term,'' but not afterwards, unless under some 
express agreement, or by virtue of some statute vesting 
the property of fixtures in the tenant, or unless they are 
severed during the term. 

And (3.) Fixtures improperly so called, which visibly 
are not annexed, even in the slightest measure, whether 
defeasibly or indefeasibly, actually or constructively, to 
the land, — with regard to these, the presumption of law 
in favour of their removability is absolute, and no pre- 
sumption of their abandonment by the tenant arises from 

(a) 8 M. & W. 184. 
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the mere circumstance of their non-removal by him PabtII. 

within the period of the tenancy, or its excrescence, or — ^^ l- 

indeed within any period short of six years after the 
expiration of the tenancy. 

75b. As otherwise expressing the tenant's right of Removal, 
entry for the purpose of removing and his right to although" 
remove either (1.) Fixtures the property in which is involving a 

\ ' jT iT ^ nominal 

vested in him either by custom, statute, or agreement, trespass. 
or (2.) Fixtures which have been severed during the 
term or its excrescence or afterwards under express 
agreement or statute, or (3.) Fixtures that are chattels 
merely, reference may be made to the recent American 
case of Holmes v. Tremper^ already partly set forth (a), 
where the learned judge stated in his judgment as 
follows : — 

"The plaintiflTs counsel sapposes that the tenant could not 
remove this mill after the end of the term. It is true, that if 
she entered upon the plaintiff's possession and took away the mill, 
she would be a trespasser on the soil and answei*able for breaking 
the close. But leaving the mill there, if it belonged to her, would 
not work any change of the property ; and when it is said that the 
removal must be within the term, or else the tenant is a trespasser, 
this means a trespasser only as regards the entry" 

76. The question of what is a reasonable time for the Reasonable 
tenant to eflTect a removal of fixtures, being, of course, movaU— what 
fixtures properly so called, is a question for the jury. In j?* a question 
the case of Weeton v. Woodcock (t), the jury found that depending on 
the articles there in question had not been removed g^^^^^j^" 
within a reasonable time. On the other hand, in the each case. 
American case of Atitoni v. Belknap (c), decided so (i.) Removal 
recently as the year 1869, on the trial of an issue whether conteinS^^ 
a tenant at sufferance removed a fixture within a rea- ice. 
sonable time after the landlord's demand for possession, 
it appearing that the fixture was an ice-house, which, at 
the tim€ of dem£Uid, contained two thousand tons of ice 
and that the ice was not carried away after the demand 
faster than was necessary to supply the tenant's customers, 

(a) Supra, § 24. (V) 7 M. & W. IL (c) 102 Mass. 193. 

P 
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Pabt il and that it took two months to do so. but that the ice 

Crap VL • . - - 

' would haye been injured by removing it to another 

building and that the building was taken away without 
delay idTter the ice was gone, the removal of the ice- 
house was held to have been made within a reasonable 
time. 
ofti^T^ In the recent English case of Cornish v, SttMs (a), 
timber-yanL decided in the year 1870, the plaintiff was a dealer in 
old timber, and had become a weekly tenant to defendant's 
father of a house and warehouse, with liberty to stack 
timber upon a wharf which adjoined the warehouse, and 
with liberty andfuU time to remove the timber at the end of 
the tenancy. The defendant gave the plaintiff a week's 
notice to quit, and immediately after the expiration of 
the week, without giving the plaintiff either liberty or 
time to remove the timber, shut up the only entrance to 
the premises so as to prevent plaintiff either selling or 
removing the timber and goods. Under these circum- 
stances, the jury found a verdict for the plaintiff for 100?. ; 
and on rule for a new trial that verdict was affirmed. 
Bovill, C. J., said : — 

" It appears from Go. Litt. s. 69, that the law will sometimes 
annex to a tenancy a right for a tenant to remain in possession 
of the land after the determination of his tenancy for the purpose 
of removing his goods ; and it is difficnlt to see therefore why 
the parties shonld not be able to annex snch a condition to the 
tenancy by agreement. 

" In Stansfield v. Mayor of Portsmoidh (&), it was held that the 
assignees of a tenant conld remove his goods, both fixtures and 
chattels, within a reasonable time after the tenancy had been 

determined by forfeiture Although the tenancy was in 

that case by deed, and the decision turned partly upon its terms, 
the law annexes a similar condition to tenancies created without 
a deed." 

Willes J., said : — 

" If the letting had been by deed, there would have been no 
doubt about the defendant being bound, because the statute of 
Henry Vlll. would have passed the obligation of the contract to 

(a) 18 W. R. 547; L. R. 5 0. P. 334. 
(6) 6 W. R. 296 ; 4 C. B. (N.S.) 120. 
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him as assignee of the reversion ; and it has been established, Part IL 

and was laid down very clearly in Buckworth v. Simpson (a), that Chap. VI. 

stipulations pass to successors in the case of yearly tenancies 

also, when rent has been paid either by the successor of the 

tenant to the landlord or by the tenant to the successor of the 

landlord, 'and received without objection — ^that a jury, in fact, 

may infer from such payment, and from the fact of notice to 

quit not being given, a consent to go on, on the same terms as 

before ; and a conventional law in the case of such tenancies is 

thus made equivalent to the statute of Henry YIII. in the case 

of leases under seal. In this case the defendant was therefore in 

the same position as the landlord would have been. The only 

question therefore is, whether siich a stipulation could operate as an 

enlargement of the term ; and I think it could. I do not mean that 

it would operate as an extension for all purposes^ Jmt only so far as 

to ^yive to the tenant a control over the premises, and a right to 

remove his goods, and do all things necessa/ry for that purpose. 

" With respect to the licence to stack timber upon the wharf, 
there may be more difficulty. Here the question is whether the 
tenant has a reasonable right after the revocation of the licence 
to take away his goods. I am clear he has. The rule of law is, 
that a simple licence, in order to be binding on the licensor, 
must be under seal ; but if it is not, the licensee is not a tres- 
passer until the licensor revokes the licence. Under a parol 
licence, the licensee has a right to a reasonable time to go off the 
land after the licertce is withdraum before he can be fcyrdbly thrust 
off it ; and he could bring an action if he were thrust off before such 
a reasonable time had elapsed. That was Lord Granworth's 

opinion in Wood v. Leadbitter {b) I think, therefore, that 

the licence (which was probably limited to stacking for the use 
of the trade carried on in the warehouse), if le vocable, was so 
only on the terms of the plaintiff having time to remove his 
goods." 

77. The tenant may, however, lose his right of Tenant's right 
severance and removal in various ways, and he not un- ?^ removal,— 

n 11-1 -1 ^ 1 ^^^ *^^ agrie- 

frequently loses it by an inadvertence to the more general ment'to stay 

principles of the law of fixtures. Thus, in the case of ^?^^^*^^^/'" 

Fitzherbert v. Shaw (c), decided in the year 1789^ in 

an action on the case in the nature of waste, it appeared 

that the defendant from the year 1765 had been tenant 

from year to year of a piece of land, that the plaintiff in 

the year 1787 became the purchaser thereof, and shortly 

(a) 1 0. M. & B. 834. (6) 13 M. & W. 838. (c) 1 H. BI. 258. 

P 2 
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Past II. afterwards commenced an action of ejectment against the 
— HAP^ — ^ defendant. In March, 1788, plaintiff and defendant agreed 



that plaintiff should sign judgment in that action, but stay 
execution till Michaelmas Term then next ; no mention was 
made in this agreement of the fixtures put up hj defendant 
on the premises. In the interval between March and 
Michaelmas, defendant removed from the premises (among 
other things) a wooden stable which stood on rollers, a 
shed which was built on brickwork, and some posts and 
rails. At the trial a verdict was found for the plaintiff, 
Mr. Justice Gould being of opinion at the trial that the 
articles in question, although otherwise they were clearly 
removable during the tenancy from year to year, could 
no longer be removed after the action of ejectment, and 
the agreement of March, 1788. A rule nisi to set aside 
this verdict was afterwards granted, but upon the hearing 
was discharged, the Court being of opinion that, according 
to the fair effect of the agreement of March, 1788, the 
defendant was to remain in possession for a certain time 
after that agreement was entered into, and also after 
judgment was signed in the ejectment, but that he should 
do no act in the meantime to alter the premises, but 
should deliver them up in the same situation as they 
were in when the agreement was made and the judgment 
signed. It was, therefore, unnecessary, the Court said, to 
enter into the general question of the right of the tenant to 
remove buildings, &c., or of the time within which such 
right must be exercised. 
T-same And in the case of Heap v. Barton (a), decided in 

the year 1852, in an action of trespass for entering, &c., 
and carrying away gates, doors, harness-rooms, horse-boxes, 
partitions, racks, mangers, boskins, and chimneys, it ap- 
peared that the plaintiff was heir-at-law of one W. H., 
who was the mortgagee of the Iocils in quo by deed of 
1821. The defendant, who was originally the lessee of 
the mortgagor, by lease, dated in 1842, had attorned to 
the plaintiff, as his tenant, in 1845, and had paid rent to 

(a) 12 0. B. 274. 
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the plaintiff till 1851, when defendant disclaimed holding Pabt n. 
under plaintiff. Plaintiff thereupon demanded possession ^^^^^'^^' 
from, and commenced an action of ejectment against, de- 
fendant, who, on the 19th of February, let judgment go 
by default in consideration of the plaintiff not issuing his 
writ of possession until the 25th of March then next. In 
the interval between the 19th of February and the 25th 
of March the defendant had removed the articles in ques- 
tion, being all of them tenant's fixtures ; Jervis, C. J., 
thought the fair effect of the agreement of the 19th of 
February between plaintiff and defendant precluded the 
defendant's right to remove the fixtures in question ; if 
the defendant had meant to avail himself of his con- 
tinuance in possession to remove the fixtures, he should 
have said so. The point is covered by the earlier case of 
Fitzherbert v. Shaw (a). Mr. Justice Williams added : — 

" The defendant having consented that judgment in the erject- 
ment should be signed against him, the nsnal consequences must 
be taken to have followed, viz., that the defendant remained in as 
a trespasser, subject to the plaintiff's undertaking not to issue a writ 
of possession until a given day" 

77a. In the case of Pugh v. Arton (fc), decided by Right of re- 
Malins, V.C., in 1869, it was held that in the absence of g^J^^JJj^* ^^ 
special contract tenant's fixtures cannot be removed after 
the expiration of the lease ; and that for this purpose it 
did not matter whether the lease determined by effluxion 
of time or by re-entry on a forfeiture. 

77b. In the two recent American cases of Cromie v. Right of re- 
Hoover (e\ and AUm v. Kennedy (d), both decided by "^^^*^ ^^^ ^^ 

^ ' •'. ^ ' '^ express sur- 

the Supreme Court of Indiana, in 1872, and both of render or 
them being cases of landlord and tenant, the time^^^^j^^^ 
for the tenant to exercise his right of removal is thus 
stated. In the former of these two cases, the Court 
said: — 

•'A tenant, who for the better use or enjoyment of leased 
premises erects buildings thereon may at any time before his 
right of enjoyment expires remove the buildings ; but if lie omit to 

(o) 1 H. Bl. 258. (&) L. B. 8 Eq. 626, 

(c) 40 Ind. 49. {d) 40 Ind. 142. 
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Past II. remove them wnJtil his righi of enjoymeni ceases^ and his poeseseion 

Chap. VI. or right to use and occupy the premiaaB hecomea wrongful, such 

omiaaion ia to be deemed an abandonment of hia right, and the 

buildings become a part of the real estate ; and if the tenant 

afterwarde eevere them, he heeomee a irespcuaer.** 

And in the latter of the two cases referred to the Court 
said : — 

" A tenant who has put trade-fixtures into a building has a 
right to remove them, if it can be done without permanent injury 
to the freehold, provided the right ia exercised tovthin proper iim. 
And this right must be exercised during the term of the lease as 
fixed by the contract, or during eueh further period cu the tenafii 
may lawfully and rightly remain in possession, and they can 5e 
rem^ived after a voluntary surrender of {he premises, or after a 
lawful evicHonfrom the same, only with the assent of the landlord.'' 

Right of re- 77a In the case of Laughran v. Bass (a), decided 
ITpH^ wr^^ by the Supreme Court for the State of New York in 
render. 1871, it appeared that the defendant, prior to and up 

to the 1st of May, 1865, had been tenant of the plaintiffs 
land, and had at his (the tenant's) own expense during 
such tenancy erected certain buildings on the premises; 
that his possession had continued after the 1st of May, 
1865, under a new agreement which as to part of the 
premises was by parol, and as to other part was in writing, 
but in neither agreement had any definite express refer- 
ence been made to the buildings erected by the tenant. 
The tenant subsequently removed some of the buildings, 
claiming them as his own. The Court held that he could 
not do so, and upon the following brief grounds : it was 
admitted that before the 1st of May, 1865, there was a 
right to remove the buildings in question ; but this right 
was a privilege which the law accorded to the tenant, 
and he might waive or abandon it, cg.^ by a voluntary 
surrender of the premises. Now in reason and principle, 
the acceptance of a new lease of the premises including 
the buildings without any reservation of right or mention 
of any claim to the buildings and fixtures, and occupation 
under the new letting, were equivalent to a surrender of 
the possession to the landlord. 

(o) 45 N. Y. 792. 
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77d. In the case of Moss v. James (a), it appeared that Part ii. 
one Jackson was the tenant of a house and premises to ^^' 



the defendant, and assigned his goods, chattels and Surrender of 
fixtures, and, amongst other things, a greenhouse to one o^ow ob-*^ 
Hargrove by way of security ; that Harffrove took posses- ^iated by 
sion of the goods and chattels, and the greenhouse on the his vendee. 
3rd of May, and under his power of sale sold the green- 
house to the plaintiff on the 7th of June, Jackson having 
meanwhile on the 14th of May surrendered the house and 
premises to the defendant, Hargrove having, but the 
plaintiff not having, notice of the surrender. On the 7th 
of June the plaintiff attempted to remove the greenhouse 
but was prevented by the defendant; and Denman, J., 
held that although the lessee could not by the surrender 
of the premises have defeated the right of the mortgagee 
or those claiming under him to enter and sever the 
fixtures, yet that right had not been exercised within a 
reasonable time ; and this judgment was afiSrmed on 
appeal. 

78. In the case of In re Woods, Ex parte Ditton (6), Disclaimer of 
where W. was adjudicated a bankrupt in 1875, and E. o^e^^f^* 
was appointed the trustee in his bankruptcy, and prior and bow mort- 
to his bankruptcy, W. had mortgaged the lease of his nof-c® ^^^y"® 
premises by depositing same with D. ; and the^ trustee opiate that 
(by leave of the Court obtained in the presence of D.) 
disclaimed the lease, the Court of Appeal held, that the 
disclaimer having been executed, the lessor's title to the 
property was complete, and that D.'s course was to have 
applied to the Court of Bankruptcy to stay the order 
giving the trustee leave to disclaim. 

In Ex parte Stephens, In re Lames (c), decided in 1877 Disclaimer of 
the facts were these,— In 1871, W. demised to onej^^^^^" 
C. and to Lavies a messuage and premises together mptcy or 
with certain fixtures for the term of 30^ years from y^^^ iViand^ 
Michaelmas, 1871 ; C. afterwards assigned his interest to ^^'^ fixtures 

nnflftvered at 

Lavies, who in January, 1876, filed his liquidation petition, date of bank- 
and a trustee was appointed. The trustee (by leave ot^^^^^^' 

(o) W. N. 1878, pp. 126-127. (6) 3 Ch. D. 459. (c) 7 Ch. D. 127. 
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PartIL the Court) disclaimed the lease in March, 1877; W. 

'■ — '— claimed all the tenant's fixtnies (in addition to the fixtuies 

originally demised) on the ground that they had remained 
nnsevered after the expiration of the term and after a 
reasonable time for their severance and remoTal,the term 
having by virtue of the trustee's disclaimer come to an end 
as if the same had been surrendered at the date of the 
trustee's appointment. The Court of Appeal acceded to 
W.'s contention, — James^ L. J., stating as follows : — 

"The law is clearly settled that the right of a tenant to 
fixtures ib a qualified right. It is a right to have the fixtures if 
he remoTes them during his term, or during a certain time after 
its expiration, something which may be called an enlai^gement of 
the term, or, to use the words of Baron Parke, an excrescence on 
the term, during which the tenant has a right to consider him- 
self as still in possession of the premises as tenant under the 
landlord. In the present case the actual lessee himself did not 
remove the fixtures at all. By the joint operation of the trustee's 
disclaimer and the provisions of the Bankruptcy Act, the term is 
to be deemed for all purposes to have come to an end on the day 
of the adjudication, or, what is equivalent in the case of a 
liquidation by arrangement, the day of the appointment of the 
trustee. That is what the Act says. A removal of the fixtures 
months afterwards cannot be said to be a removal during the 
term, or within a reasonable time after its expiration. The 
execution of the disclaimer by the trustee made him a mere 
stranger. He had the legal right to remain in possession of the 
premises for the purpose of exercising his judgment whether he 
would or would not disclaim the lease. He was in possession 
for that purpose, and that only ; that is the sole extent to whicli 
the statute gave him any right to retain possession. When he 
did disclaim the lease, the term was at once gone as from the 
date of his appointment." 

Disclaimer of In Ex parte Brook, In re Roberts (a), decided in 1878, 
telTia bank^ ^^^ ieicts were these, — By agreement in writing dated the 
ruptcv or iQth of June, 1874, Brook agreed to let and Eoberts to 
renders wrong- take a certain card-mill and premises as tenant from jear 
vious^sever^ ^ ^^^^ determinable on six months' notice, Eoberts to 
ante by trus- keep and leave in repair all the fixtures. In January, 
fixtures.^ 1878, Eoberts filed his liquidation petition, and a trustee 

(o) 10 Ch. D. 100. 
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was appointed in February, 1878. The trustee advertised Part ii. 

for sale and sold various trade fixtures which had been — ^^ 1_ 

erected by Roberts, and then afterwards in consequence of 
a written notice from Brook to disclaim or not, executed 
a disclaimer of the lease. Brook, who had himself bought 
some of the fixtures at the sale, afterwards demanded of 
the trustee the proceeds of sale received by him for all 
the fixtures. Bacon, C.J., rejected Brook's contention, 
holding that the fixtures were lawfully severed and sold 
at the time (being prior to the disclaimer), and that 
Brook's notice to disclaim or not operated as a licence to 
the trustee to retain possession pending the twenty-eight 
days during which the notice was current, and that the 
retrospective operation of the disclaimer did not affect 
the trustee's position in these respects. But the Court 
of Appeal reversed the decision of the Chief Judge ; 
Thesiger, L. J., who delivered the judgment of the Court, 
stating as follows : — 

"In the recent case of Ex parte Stephens (a), before this 
Court, the effect of the disclaimer of a lease, in respect of 
tenant's fixtures severed by the trustee subsequently to the 
disclaimer, was considered, and it was decided that the lajidlord 
was entitled to them as against the trustee. The Chief Judge 
has held that the circumstance in the present case of the sever- 
ance having occurred before disclaimer constitutes such a distinc- 
tion between it and Hx parte Stephens as to render the latter no 
authority upon the point now to be decided. We, however, are 
of opinion that the raMo decidendi in that case is wide enough to 
govern the decision of the present. The premiss upon which our 
judgment was founded was, that where the trustee in liquidation 
disclaims, there, he is placed in the position of never having had 
any estate at all; and, from this premiss the logical and legal 
conclusion is, that any severance which has taken place after the 
date when the term is put an end to, by a person who, like a 
trustee, is in the position of never having had any interest in the 
term, must necessarily be wrongful. 

" It may be that in cases where a tenant holds over after the 
expiration of a term certain under a reasonable supposition of 
consent on the part of his landlord, or in the case where an 
interest of uncertain duration comes suddenly to an end, and the 

(o) 7 Oh D. 127. 
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Part n. tenant keeps poofloooion for such reasonable time only as would 
Chap. VL enable bim to sever bis fixtores and to remove them with bis 
goods and cbattels off tbe demised premises, or even in cases 
wbere tbe bmdlord exercises a rigbt of f orf eitnre, and tbe tenant 
remains on tbe premises for sacb reasonable time as huat referred 
to, tbe law would presume a right to remove tenant's fixtures 
after tbe expiration or determination of the tenancy. Bnt, 
however that may be, we are clearly of opinion that the case of 
a surrender of a lease by a tenant, while tenant's fixtures remain 
affixed to tbe freehold, does not, either upon principle or the 
authority of decided cases, give any right to the tenant snbse- 
quently to remove such fixtures. At the date of the surrender 
they form part of the freehold, and the biw has no right to Hmit 
the effect of the surrender by excluding from it that which 
legally passes by it, and which has not been excluded from it by 
tbe bargain of the parties. At the time when the sale took place 
no disclaimer had been made; the trustee was acting, apparently, 
within the scope of his powers; and the landlord could do no 
more than give bim notice that he was required to exercise bis 
election as to whether he would disclaim or not; and, looking to 
the fact that the time limited by the 24th section of the Bank- 
ruptcy Act, 1869 (twenty-eight days), for the exercise of his 
election had not expired when the sale took place, it would be 
contrary to justice to hold that the landlord, under such circum- 
stances, endeavouring to prevent the complete dismantling of 
bis property, and having no other means of doiog so than by 
himself purchasing and paying for the fixtures, is, when, by the 
subsequent conduct of the trustee, the fixtures purchased by bim 
turn out to be bis own, precluded from recovering the money 
which he had paid for them. The effect, therefore, of a dis- 
claimer generally being such as we have laid down, and there 
being in the agreement between the debtor and his landlord no 
special stipulations as regards fixtures which make this case in 
any way exceptional, the necessary conclusion must be that the 
respondent, by disclaiming tbe property to which the fixtures 
were attached after his sale of those fixtures, constituted hiniBelf 
by relation a wrong-doer in respect of that sale, and is liable to 
pay over to the appellant tbe whole of the moneys which by his 
wrongful act he has realised." 

Fixtures sold 79, On the other hand, in the case of Saint v. PiRey (a), 
by frnstee in decided in the month of January, 1875, X. was lessee of 

bankruptcy to j' ^ 

plaintiff, and business premises, and having become insolvent, the 
warffror- '^ trustee in his liquidation put up the fixtures therein for 
rendered by sale by auction under conditions of sale which required 

such trustee 

(a) L. R. 10 Exch, 137. 
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them to be cleared by the purchaser in two days from the Part li. 
sale. The plaintiff, who was a brother of X., bought the ^^' * 



fixtures ; but with the knowledge of the trustee, he allowed to landlord, 
them to remain on the premises whilst he was treating J^ndiwd to ^ 
with the landlord for a new lease. That negotiation ^fe^<^an*»-r 
which lasted for about two months fell through, and tifPs right to 
thereafter the trustee mrrendered the premises to the landlord J^^^^ ^ [®g^ 
who re-let them to one T., who let them to the defendant, 
the fixtures still remaining affixed. About fourteen days 
afterwards the plaintiff learning of the surrender, applied 
to the landlord for the fixtures. In an interpleader issue 
between the plaintiff and the defendant, upon a summons 
taken out by one Z., who was in possession of the premises 
and fixtures under the defendant, it was held that the 
plaintiff had not under the circumstances lost his right of 
removal by delay or laches, and that he was entitled to 
the fixtures. 
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PART IL 

FIXTURES, GENERAL LAW OP, IN ALL RELATIONS, 



CHAPTER Vn. 



THE RELATION OF PRECEDXNG INCUMBENT OR HIS 
EXECUTOBS AS AGAINST THE SUCCEEDING INCUMBENT. 

PabtIL 80. Generally, this relation is analogous to that of the 
^^^^' ^^^' executors of a tenant for life as against the remainder- 



Analog with man ; and the before mentioned cases of Dudley v. Warde 
iSTand^re- ^^^ Lawton V. Lawton, are almost expressly in point, — ^it 
maindennon. being of course always remembered that these cases must 
be read as subject to Herlakenden^s Casey supra, that is to 
say, to the paramount part of the rule of the law of 
fixtures, and do not extend to authorise the removal by 
the executors of tenant for life of any structure which 
as being either of a strictly agricultural or of a barely 
necessary and completory character has coalesced with 
and come to form part and parcel of the house. 
Right of 80a. According to this analogy, so limited and de- 

J2!ted. '"" fined, the executors of the deceased incumbent, or the 
preceding incumbent himself if living, may clearly remove 
articles of mere ornament or luxury or of ordinary 
domestic use not so fixed into the soil or parsonage as 
to have become permanently united with it, and being 
of course articles which he himself has erected at his 
own expense ; for if they have been erected by some 
prior incumbent and from him have come along with the 
parsonage and as part and parcel thereof to the now 
deceased or outgoing incumbent, then they are clearly 
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analo6:ous to those fixtures which as beins^ demised with Pabt ll. 
the premises are called landlord's fixtures and are there- °^^* 



fore not removable by the tenant ; and the executors of the 
preceding incumbent^ or that incumbent himself if living, 
could not remove any such fixtures. 

81. The rights of the executors of a deceased incumbent MaHin v. 
as against his successor in the rectory were somewhat q^'^^^^^^ .^ 
carefully considered in the following case of Martin v. 
Boe (a), decided in 1857. In that case, the facts were, 
that Martin, being incumbent of Melbury, had during his 
lifetime erected in the rectory garden, on a spot entirely 
detached from the parsonage-house, two hothouses, re- 
spectively 52 and 47 feet in length, by 14 in width, 
consisting of low brick walls, upon which mortar wa» 
spread ; imbedded into this mortar were wooden frames 
and glasswork, the glasswork sliding up and down upon 
pulleys and not fixed. The plaintiffs, his executors, after 
his death, removed this frame and glasswork ; took it 
from the mortar on which it was placed, doing no damage 
thereby except what was unavoidable to the mortar. The 
defendant, who had succeeded as rector, afterwards took 
the materials from the possession of the plaintiffs, claiming 
them as belonging to him as such rector ; and the question 
for the Court was simply, and without any question as to 
time and manner and form of removal by the plaintiffs, 
which of the two parties was entitled to the property and 
the materials so removed. 

The Court held the plaintiffs entitled, and not the MaHin y. 
succeeding rector. §0'^dgment 

Lord Campbell, in the course of his judgment, made the ^' 
foUowing remarks :— 

" The character of the building wonld have justified the incum- Eeasons for 
bent in the removal of the whole of it, on]y he must have restored removal of 
the garden to its former condition if in the removal he had ^Jl luxurv 
occasioned any injury to it amounting to waste ; for the duties of 
the present and the right of the succeeding incumbent as such 
are clear. As to a matter of needless expense or luxury or 

(a) 26 L. J. Q. B. 129 ; 5 W. B. 263. 
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Part II. ornament by which the present incambent has gratified his own 
Chap. VII. taste, he is not only not bound, bnt he oaght not, to transmit it 
to his snccessor. If his successor may recover damages from an 
executor for a removal of such buildings by the testator, then 
there can be no doubt that he, in his turn, must maintain, and if 
he must maintain, he must also restore and rebuild in case of 
decay, so that the benefice might thus ultimately become per- 
manently saddled with a usdess burden. Hothonses, pineries, 
and conservatories, do not in this respect differ from observatories, 
menageries, or aviaries. 
The parson- " The parsonage and the glebe are for the decent and suitable 
^'^ ^1^ ^^f^ residence and sustenance of the incumbent, and are to be main- 
tt^ed,^!^ " *^^ according to the intention of the law out of the revenues 
no more. of the benefice. This parsonage the succeeding incumbent is 

entitled to receive from his predecessor of such convenience and 
character as ho finds it, and in as good condition — properly 
repaired or even rebuilt if by his neglect it has become damaged ; 
the glebe buildings to be in good repair and order ; and in fact 
whatever he is so entitled to receive he must so transmit ; and the 
extent to which, in any particular case, a reciprocal ri^ht and 
duty exist must be determined by a liberal and sensible considera- 
tion of the circumstances. It is impossible from the nature 
of the thing to lay down a more precise rule. 
Theincum- "Oases may occur which are near the dividing line, and so 
bent himself present a practical difficulty ; but what we have to deal with, 
removed^the '^^^^^y* hothouses nearly 70 feet in length, present no difficulty, 
hothouses. ^^ testator did an unnecessary, and probably a very unwise and 
unsuitable, act in erecting them; and when he had done so, there 
was a locus pceniterdicB, and nothing prevented him from removing 
at once all that was mere fixture and in fact the whole of the 
structures. 

_ , " There is this distinction between an incumbent and an ordinary 

xCe&Bon Wiiv . . 

incumbent tenant for life : in the case of the former, there is at no time any 

himself could reversion to his estate in existence, whereas in the case of the 
have effected latter there is always some remainder or reversion in existence, 
sucii remov . ^^^ when he annexes anything to the freehold, or in any way 
meddles with it, he annexes to, or meddles with, that in which 
some other person or persons has or have, at the moment, an 
existing interest, which may be increased or decreased in value 
by what he does, and which the law protects; but neither the 
patron of the benefice, nor the future unknown successor, has 
any such interest in the parsonage ; and if such interest exist at 
all in any one, it is in the ordinary, and he is not interested 
otherwise than as being charged with the duty of generally 
protecting the endowments and benefices of the clergy. There- 
fore where the structure or the subject matter in dispute is not 
of a kind to be inalienably attached to the benefice as such, in 
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such a case there is no ground at all for the interference of the Pabt IT. 
ordinary ; for in the case of an observatory which an incumbent Chap. Vn. 
haying built had taken down again, it would be absurd to talk of 
the ordinary proceeding to prevent it. 

" But where the incumbent (as in the present case) at his death Can his 
leaves entire and in good repair an erection which he might him- executors 
self have removed, may his executors within a reasonable time 
after his death remove such parts of it as are in the nature of 
fixtures, assuming' that they are capable of removal without 
injury to the freehold P The case now supposed is that^ of an 
erection respecting which, if the deceased had left it out of 
repair, his successor could not havid maintained any action for 
dilapidations, because the deceased incumbent was not bound to 
keep it in repair, and might in fact have removed it ; for it would 
be unreasonable to hold that he might not remove what was 
unsuitable to the living, or even inconvenient to the occupation 
of the parsonage. 

" But it is stated, that the incumbent has so united the structure 
to the freehold that it has become inseparably annexed to it, and 
is no longer part of his personal estate, so as to be removable by 
the executors. 

** Here is an erection in itself purely a matter of luxury and Yes. 
ornament, which the testator might have pulled down, but which 
he, probably wishing to enjoy it so long as he lived in the 
benefice, did not remove ; and for the purpose of completing his 
luxurious or ornamental occupation, a chattel is so attached to 
this erection that it may be detached from it without injury to 
the freehold. We think the inference is, that it never ceased 
to be a chattel during the testator's life ; that it continued to be 
so at the moment of his death ; and therefore that it passed as 
personal estate. Had this chattel been merely screwed, or had it 
been as a telescope in an observatory strongly screwed, as such 
instruments commonly are to what is part of the building itself, 
we think no question could have been raised ; and this seems to 
us to present no substantial difference from an observatory." 

82. The right of a succeeding rector to bring an action Rectors and 
for dilapidations against the executor or administrator of oJi!^'I^d 
his predecessor rested originally upon particular custom, present cha- 
derived from ecclesiastical law, and it was an incident of rights to aifd^ 
such custom that the claim in respect of dilapidations liabilities for 

, . . , T . -T J • /» 1 1 7 , dilapidations. 

was postponed in the distribution of legal assets to the 
payment of specialty and simple contract debts (a). 
But the claim of an incumbent against the representatives 

(o) Bryan v. Clay, 1 El. & Bl. 38 ; 17 Jur. 27(J ; 22 K J. Q. B. 23. 
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PabtIT. of his predeoeasor for dilapidations was paid oat of 
-_^_— equitable assetSy pari paigu, with other creditors ; though 



at law it would hare been postponed to simple contract 
creditors (a), and now the distinction between legal 
and equitable assets is abolished to all intents and 
purposes as between specialty and simple contract 
creditors (32 & 33 Vict c 46) ; and claims for dilapi- 
dations are now treated as a debt due fix>m the last 
incumbent to lus successor (34 & 35 Vict. c. 43, ss. 36, 60), 
and are made recorerable as a debt accordingly (t). 
Prebenduy 83. An action for dilapidations of a prebendal house 
prebenduy. may be maintained by a succeeding prebendary against 

his predecessor (e). 
VicfuHihonl A vicar-choral in a Cathedral church, who succeeds or 
T^f^ofal. ^ appointed to a house of his predecessor in the vicar- 
choralship, is within the custom of ecclesiastical dilapi- 
dations, and therefore his representatiyes may be sued in 
respect of dilapidations at his death (d). 
Perpetual ^ perpetual curate who is not removable by his 

onnte 

against per- patron, and who holds a house and buildings as curate, 
petnal curate, ^j^^ ^^ annexed to his curacy, is bound to repair (e). 

83a. Where two clergymen being possessed of livings, 
Exchange of agreed to exchange the one for the other, with the consent 
liability for of their respective patrons, and the livings were accordingly 
S no'''^ resigned into the hands of the bishop, and each party 
wcpreae^^ was inducted into the other's living, and there was no 
specific agreement entered into between them upon the 
subject of dilapidations, but neither party at the time 
contemplated a claim by the other for dilapidations, in 
an action by one of the incumbents against the other, as 
his successor, for dilapidations, the Court held, that he 
was entitled to recover (/)• 

(a) BUuU V. JBurgen, 23 Beav. 278 ; 2 Jur. (N. S.) 1221 ; 26 L. J., 
Ohanc. 697. 

(b) See the proTifiions of this Act, stated infra. 

(c) Radcliffv, DVyley, 2 T. R. 639. 

(d) Oleaves v. Parjitty 7 0. B. (N. S.) 838 ; 6 Jur. (N. S.) 805 ; 29 L. J. 
0. P. 216. 

(a) Mown y. Lambert, 12 Q. B. 795 ; 12 Jur. 1045 ; 17 L. J. Q. B. 366. 
(/) Doumes v. Craig, 9 M. A W. 166. 
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An agreement between two incumbents upon an PabtIT. 
exchange of their respective livings, that the one of them ^^' 1, 



should not call upon the other to pay for dilapidations, Secust— 
was held valid and not simoniacal, for the dilapidations in TxpreM'valid 
each living might be equal or nearly so, or of so insigni- agreement 
ficant an amount as to be not worth the expense of 
valuation (a). 

84. The executors of a deceased incumbent are not Duty to leave 
bound to put the rectory-house into a finished state of Hm^^fJ'"" 
repair, but are only bound to restore what is actually 
in decay, and to make such repairs as are absolutely 
necessary for the preservation of the premises (6). 

Accordingly, it has been held that the executors of a Right to sub- 
rector are not liable to an action in the nature of waste buiWingsTor 
for pulling down a building on the rectory, and sub-p^T^^®" 
stituting another in a different place, unless the value of situations. 
the estate is thereby impaired, or the burdens upon it are 
increased, or the evidence of title is impaired ; also, that 
they are not liable if the rector suffers a farm-building 
adjoining the rectory-house to go to decay, and in the 
meantime erects a better building for the same purpose a 
mile from the house, but in a situation more convenient 
for the farming business, as carried on at the time of the 
substitution ; and that no faculty or licence is necessary 
to make the alteration (c). And where, a cottage and Right to re- 

» 1 .J J . •■ J xi_ •! i» A. move alto- 

larm-buildmg were placed upon the soil of a rectory gether build- 
or vicarage, but were not fixed into the ground, it was Pp ^<?| '®* 
held, that they might be removed without any liability 
for waste or dilapidation, although the supports upon 
which the structure stood had by the weight of the 
building become imbedded in the ground to the depth of 
a foot (d). 
And where under an inclosure Act, lands were fenced Mustmaiutain 

proper fences. 

(a) GoldJum v. Edutardt^ 16 G. B. 437 ; 1 Jur. N. S. 6$4 ; 24 L. J. 
G. P. 189 ; 8, C. and 8, R, on demurrer, 17 C. B. 141 ; affirmed on 
appeal, 18 C. B. 389 ; 2 Jur. N. S. 493 ; 29 L. J. C. P. 223, Exch. Cham. 

lb) Pereival v. Cooke, 2 G. 4k P. 460, Beet. 

(e) HtmOey ▼. Rwtdlj 13 Q. B. 572 ; 13 Jur. 837 ; 18 L. J. Q. B. 289. 

Cd) Ibid. 

Q 
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Past II. in and allotted to the vicar and his successors, in lien of 
— ^iff^ 1. tithes, and the vicar died, leaving the fences out o( 



repair : — ^his executors were held liable to be sued by the 
succeeding vicar for dilapidations (a); on the other 
B t not If- ^^^^9 *^® mere neglect of the vicar to cultivate the 
yate glebe glebe land in a husbandlike manner, was held not to 
wile farm m'" ^ * dilapidation for which the succeeding incumbent 
good husband- eonld recover, in an action against the executors of the 

prior incumbent (J). 

Right of 84a. In case the executors of the preceding incumbent 

Umit^tor ^^ *^** incumbent himself if aUve should remove 

fixtures which they or he were not entitled to remoye, 

that would be waste on his or their part, just as in the 

case of an ordinary tenant for years or the executors of a 

deceased tenant for life doing the like ; only such waste 

in the case of ecclesiastical persons is called by the name 

of dilapidation^ being confined to the rectory-house, 

barns, outbuildings, and such like, and not extending to 

the glebe lands of the rectory (o). 

Oontinuanoe 85. In the case of Bunbury v. Hewson (tZ), where A., 

and of Xe^ ^ ^ ^^ incumbent of a vicarage, died, leaving the buildings 

right,--in of the vicarage out of repair, and B. succeeded him, an 

diiapidationB. died, and C. was appointed, and the premises being '^' 

dilapidated, the executrix of B. was compelled to 

C. the amount necessary to put them in repair, and she 

then brought an action against the executor of A., the 

Court held that the action was maintainable, the claim 

for dilapidations being a right which survived to the 

executrix, and that she was entitled to recover so much 

as would compensate for the dilapidations which had 

occurred in the time of A. 

And therefore it may be stated generally, that an 
action is maintainable by the executors of a deceased 
incumbent against the executors of his predecessor, for 

(a) Bird v. Rdph, 4 N. & M. 878 ; 2 A. & E. 773. 
(6) Bird Y. Belph, 1 N. & M. 415 ; 4 B. & Ad. 826. 

(c) Bo88 Y. Adcock, L. R. 3 0. P. 665 ; 87 L. J. C. P. 290 ; 16 W. B. 
1193; 19L. T. N. S. 202. 

(d) 3 Exch. 658 ; 18 L. J. Exch. 258. 
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dilapidations which occurred during the incumbency of PabtIL 
the predecessor. Chap, vo. 

86. In the case of Wise y. Metcalfe (a), the principle Damages,^ 
upon which damages for dilapidations were to be assessed aa^^^ng. 
was thus stated, — " An incumbent is bound to keep the 
parsonage-house, buildings, and chancel in good and 
substantial repair, restoring and rebuilding when neces- 
sary, according to the original form, without addition 

or modem improvement; but he is not bound to 
supply or maintain anything in the nature of ornament, 
such as painting (unless to preserve exposed timber from 
decay) or papering." 

In the case of Jenkins v. Betham (b), a broad distinction 
was stated to exist, as regards the amount of the damages 
for dilapidations, between on the one hand an outgoing 
and an incoming tenant, and on the other hand a pre- 
ceding and a succeeding incumbent, the damages in the 
latter relation being considerably greater. 

87. Under the Ecclesiastical Dilapidations Act, 1871 Ecclesiastioal 
(34 & 35 Vict. c. 43), which extends to rectories, vicarages, acU^JI-* 
perpetual curacies, and incumbencies generally (s. 3), and principal pro- 
to some extent even to the church dignitaries (ss. 25-28), 
provision is made for the appointment of surveyors of 
dilapidations in and for each diocese within England and 

Wales (s. 8), and for remedying dilapidations during the diiLpWatioM^ 
currencv of the incumbency by the incumbent himself during incum- 

D611CV Ol OfilT" 

(s. 19), in accordance with the report of the surveyor son liable. 

(ss. 12, 15, 16), and he may for this purpose borrow 

money from the Governors of Queen Anne's Bounty, and 

with the consent of the bishop and patron may charge 

the repayment thereof on the living (ss. 17-18) ; and upon 

failure of the incumbent to execute the necessary repairs, 

the bishop may cause same to be executed, and may raise 

the cost thereof by sequestration of the profits of the 

benefice (s. 23). 

Also, upon any benefice becoming vacant, the surveyor (2) TheHke, 

* upon a 

(o) 10 B. & C. 299 ; 6 M. & R. 235. vacancy. 

(6) 15 C. B. 168 ; 1 Jur. N. 8. 237 ; 24 L. J. C. P. 94. 

Q 2 
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rS^"vn ™*y inspect the buildings of the benefice, and report the 
'■ ^ sum required to make good the dilapidations, (s. 29) ; and, 



upon the bishop's confirmation of the report (ss. 30-35), 

Upon roDort the sum Stated as the cost of the repairs is a debt dne 

t^n^^dUapT ^rom the late incumbent his executors or administrators 

dationitre- to the new incumbent, and is recoverable as a debt 

debt accordingly (s. 36), and when recovered is paid over by 

the new incumbent to the Governors of Queen Anne's 

Bounty (s. 37), who may thereafter advance to the new 

incumbent and charge upon the benefice, with the 

consent of the bishop and patron, the sum necessary for 

putting the benefice in repair (s. 38), crediting the new 

incumbent with the amount paid over by him to them as 

agreed (ss. 39-40) ; and the new incumbent is to cause 

the necessary repairs to be executed within eighteen 

months after the order specifying the repairs which are 

to be executed (s. 42) ; and no sum for dilapidations is 

DilapidationB now recoverable by the new incumbent against the late 

not otherwiee incumbent or his executors or administrators excepting 

recoverable at . * i J^ 

all. under the surveyor s report and the bishop s order of con- 

firmation thereof (s. 53). But it is provided by sections 60 
and 61, that if any money payable under the Act by an 
incumbent shall not be recovered during his incumbency, 
the liability of such incumbent thereto and of his re- 
presentatives shall continue, and that all (if any) money 
properly paid by the new incumbent or raised by se- 
of liability of questratiou of the benefice during the new incumbent's 
bent^'"''"'" *®^^® thereof in respect of such liability of the late 
incumbent shall be a debt due from the late incumbent 
or his estate to the new incumbent, and shall be recover- 
able as a debt accordingly. 
Right to sub- The Act also provides for the removal (with the 
stiti^ new consent of the bishop and patron) of unnecessary parts 
of the buildings of the benefice (s. 71), and protects 
existing incumbents from liability as for dilapidations in 
respect of buildings of equal or greater value having 
been substituted by them without due authority for the 
former buildings of the benefice (s. 70). 
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AOOESSIO CEBIT PBINCIPALI, — 

the maxim which underlies the law of fixtures, 7 

circumstances which favoured its application, 7-8, 9 

is the general form of the maxim Quidquid plantatur solo, solo cedit, 

7,14 
Applies to the strictly agricultural and barely necessary classes of 

fixtures, 12, 13 
Illustrations of maxim, 14-18 

Salt-pans accessory to salt-works, 14-15 
Brewery plant accessory to brewery, 15-16 
Gaseliers accessory to gas-pipes, 16 
Tapestries accessory to walls, 16-17 
Cdumns and statues accessory to staircase, 17 
Ornamental works accessory to house and garden, 17-18 
Becognition of maxim, in the Year-Books, 18-19 
„ „ in the " Touchstone," 19 

„ „ in the " Office of Executors," 19 

Bemoter consequences of maxim, 19-20 
See also title Mortf/agee. 
AooESSOBY FiXTUBBS. — See titles Accessio cedit principali; Agricultural 

Fixtures ; Barely Necessary and Completory Fixtures, 
Agbeements begabding Fixtttbes, — 

not required to be in writing by the Statute of Frauds, 91-2^ 

101-102 
their construction. See title Covenants^ contraction of^ regarding 
Fixtures, 
Agbigultubal Fixtubbs : — 

Bjgour of old law, causes of, 7-8 

„ „ attempts to mitigate, failure of, 8-9 

Year Book I., 518 ) express general principle of old law 9-11 
Elwe» V. Mawe \ 

Old law still in force as regards, 11 

Barely necessary class of fixtures are also subject to c Id law, 12-13 
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AOBIOULTUBAL FxXTUBlS-HStWfmaed. 

Analogy between, and barely necessary class of fixtures, 13 
Examples of accessory fixtures, 13-20 
American tendency to relax old law, 21-23 
Modes of ayoiding old law : (1) Custom ; (2) Statute, 23-^ 
Statutory alterations of old law, 26-39 
Alterations of old law due to custom, 40-^2 
Rule expressing old law, 53-55 

Non-remoyability of this class of fixtures, unless by Statute or 
Custom, 207-209 
See title Agrictdtural Holdings Jet, 1875 

AOIUOULTUBAL HOLDINGS AcT, 1875. 

Application of Act to England only, 28 

„ to particular holdings only, 29 

Compensation under Act, cases for, 29-31 
„ cases not for, 31-4)3 

Exclusion of Act in whole or in part, 33-34 
Forms of notices, consents, objections, &c., under Act, 35-39 
Comparison of, with 14 & 15 Vict. c. 25 . . 34-36 
See titles Compensation ; Purchase of Fixtures, 
Annexation of Fixtxjbb, — 

Small utility of this consideration in the abstract, 56-57 
Annexation, effect of, is purely relative, 57-58 
Annexation, American view of, 58-59 

Annexation, in the relation of landlord and tenant, chiefly im- 
portant, 59-60 

(1) Mortgagor, tenant to mortgagee, 60 

(2) Mortgagor's own tenant, 60-61 

(2a) Mortgagor's own tenant at sufferance, 61-62 

(3) Purchaser, tenant to impaid vendor, 62-63 

(4) Other tenancies generally, 63-64 
Anvils, 123-124 

Apparent Possession, — 

within BiUs of Sale Act, 1878 ..116 
Assignee. — See titles BUI of Sale ; Mortgagee ; Trustee in Bankruptcy. 
Attornment Clauses. 

Nature and operation of, in mortgages, 154^155 ; 158 

when they create a true tenancy, mortgagee has the rights of a 

landlord, 155 
when they reserve a fair rent, mortgagee protected like landlord, 
under earlier Bills of Sale Acts, although unregistered, 155-157 
under BiU of Sale Act, 1878, if registered, 157 
to successive mortgagees, good, 157-8 
when they reserve a sham rent, mortgagee not protected, 
under earlier Bills of Sale Acts, 158-160 
under Bill of Sale Act, 1878 . . 160 
See titles Bill of Sale ; Mortgagee. 
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Bankbuptoy. — See title Trustee in Bankruptcy, 
£absly Nbcbssaby Fixtuebs, — 

early fixtures were all of this character, 12-13 
were analogous to strictly agricultural fixtures, 13 
examples of, 13-20 

rule expressing law relative to these, 63-65 
non-removability of, by tenant, 11-13 ; 207-209 

See titles Accessio cedit principali ; jRerhoval of Fixtures, 
Babns, — 

with foundations in ground, not removable, 7-13 
raised upon patent and blocks of wood, removable, 24 
dutch bams, 44-45 
Bbll-pulls, 200 
Bblls, 128 
Bill op Salb, — 

what is, within Act of 1878 . . 114 

what is not, 117-118 

requisites to validity of, under Act 1878 .. 115-116 

complying with Bills of Sale Act, 1878, may be otherwise fraudulent 

and void, 118-119 
rights inter se of holders of successive bills of sale, 136-138 

See titles Bill of Sale Act, 1878 ; Mortgagee ; Trustee in Bankruptcy ; 
Execution-creditor, 
Bills op Salb Act, 1878, — 

what is a bill of sale within meaning of Act, 114 
personal chattels," meaning of, within Act, 115 
trade-machinery," meaning of, within Act, 115 
separate assignment," meaning of, within Act, 115 
requisites to validity of bill of sale imder, 115-116 
" apparent possession," meaning of, within Act, 116 
registration and re-registration of bill under, 116 
application of Act, 116 

Act excludes order and disposition doctrine, 116 
provisions of, compared with provisions of the earlier Bills of Sale 

Acts, 117 
hiring agreements not within, 117-118. 

compliance with provisions of, does not validate a Bill of Sale other- 
wise fraudulent, 118-119 
no application of, between successive mortgagees, 136-137 
applicable only in case of bankruptcy or execution, 137 
changes effected by, in old law and in law under earlier Bills of Sale 
Acts, 161-162. 
Bills op Sale Acts, 1854, 1866, — 
provisions of, 117 

how fiar modified by the Act of 1878 . 117 
no application of, between successive mortgagees, 136-137 
applicable only in case of bankruptcy or execution, 137 
how far modified by Bill of Sale Act, 1878 .. 161-162. 



it 
tt 



232 IKDEX OF PBIKCIPAL MATTKB8. 

BiBHOP. — 866 Utio Ordinary. 
Boards, 46-47. 
B01LXB8, 42-43, ISO, 140. 
BowLiMO Allbtb, 50. 

BoZ-BORDBBfl,^ 

in garden, 51 
See title Nunery PJa»t9. 

Brbws&t, Plant of, 15-16. 

Beiok Eriotxoks,— 

for agrioultoral porpoees, not remorable, 7-9 
for trade-porposes, removable, 21-21 



remain chattels simply, 102 
are not real estate for any purpose, 102-103 
examples of, — 
jibs, 102 
sino-boz, 106 
chest of drawers, 103 
mirror, 103. 
Oh ATTILS,~See titles ChcUtd-FiaUures ; Seal Estate or Fertonal-^which f 

ClOlB-MILL, 48. 
CiDBR-PRBSS, 48. 

Columns,— 

accoraory to staircase, 17. 
Common Law,— 

what it was regarding fibctures, 7-8 

how far altered by custom, 23-25 

how far modified by statute, 28-36. 

COMFINSATION,— 

ludor Agricultural Holdings Act, 1875 .. 28-89 
what classes of tenancies included in Act, 28-29 
class of improYements for which given, 29 
mode of assessing amount of, 29-30 
deductions to be made from, 30-31 
requisites to obtaining, 31 

forms of notices, counter notices, and consents, 86-39 
oases for, distinguished from cases for purchase or removal, 29, 31-32 
See title Purehate qf Fixtures. 
CoMPLBTORT FiXTUBBS.— ^^00 title Barely Necessary Fixtures. 

CONSTRUOTION, BULBS OF, — 

exemplified in law of Fixtures, 68-83 
considerations paramount to, in general, 68-71, 174-5 

„ „ may be excluded, 72-73, 170-171 

considerations of modem law may be excluded, 73-76 
coxistruction may be ^'usdem generis, 79 

simply grammatical, 79-80 
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CoNSTBUCTiON, BuLES OP — continued. 

when and how far superior lease may control an underlease, 80-83 
construction may be upon the -prmciplQ expressio unius, &c., 172 

„ M determined by character and description of 

principal hereditament, 171 
See title Covenants, Construction of, regarding Fixtures, 

CJOTKNANTBB, — 

entitled to lease, entitled also to fixtures, 190. 

COVBNANTB, CONSTBUCTION OF, BEQABDING FlXTUBES, — 

Maxim " Modus et convent io vlncant legem ^ how far subordinate to the 

general rules of law, 68-72 
Illustrations of such subordination,— 
Naylor v. CoUinge, " erections," 69 
Penry v. Brown, " erections," 69 
Hazlett V. Burt, " improvements," 69-70 
Illustrations of the maxim rising superior to the abstract rules of 
law, 72-78 
Mcmsfield y. Blctckbume, " saltr-pans,'* 71 
Sumner v. Bromtlow, " salt-pans," 72 
West V. Blakeway, " erections and improvements," 73-74 
Bidder v. Trinidad Petroleum Company ^ ** pumps, pipes, cisterns," 

Ac, 74-76 
Foley T. Addenhrooke, " iron-castings," 77 
Thorpe v. Milligan, "gas-works," 77-78 
Martyr t. Bradley, " improvements," 78 
Construction may be, upon maxim " ejusdem generis/* 73-79 
Construction may be entirely grammatical, e.g. in 
Beaufort v. Bates, *' ways and roads," 79 ; and in 
Bir<^ V. Dawson, *' fixtures and fixed furniture," 79-80 
Construction of imderlease may be controlled by superior lease, 

80-83 
See title Construction, Rules of. 
Cbeditobs op Tenant, — 

the interests of, were considered in the old cases, 42-43, 189 
cannot recover his expenditure on fixtures, 67. 
Cbane,— 201 

CuBATBS, — See title Perpetual Curates 
Custom, — 

as modifying old law of fixtures, 23-25 

as lying at basis of law of dilapidations, 223-224 

DAMAOE in BBMOVINa Fixtubeb, — 

necessary but not unnecessary, may be done, 82-33 ; 65 

the degree of, varies with charact^ of fixture, 65 

how fax important as determining the liability of fixtures to, or their 

exemption from, distress, 86-88 
See titles Dilapidations ; Removal of Fixtures. 
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DBvmnoM, — 
of fixtoM. 1-3 

of "^ tndMnaduneiy ** within Bills of Sale Act, 1878 .. 115 
of " separate aasigiiment " within same Act» 115 
of " Bill of Sale " within same Act, 114 
of " personal chattels *' within same Act, 115 
of " apparent possession " within same Act, 116 

DiLAPIDATIOHS, — 

liability for, limited to suitable articles, and does not prsTcnt remoTal 

of Inxnries, 221-228 
origin of the liability for, 223-224 
present character of liability for, 223-224, 228 
ecclesiastical pezsonB liable for, list of, 223-224 
liability for, on an exchange of livings, 224 
limit of duty to leave in repair, 225 
substitution of new buildings for old, 225, 228 
continuance of liability for, 226-227 
damages for, principle of assessing, 227 
under Ecclesiastical Dilapidations Act, 1871 .227-228 

See title Ecclesiastiedl Penom. 

DlSOLADOB. — 

by trustee in bankruptcy or liquidation of tenant, effect of, in 

general, 215 
effect of, how obyiated, 215, 218-219 
effect of, as to fibdiures seyered subsequently, 215-216 
effect of, as to fixtures seyered previously, 216-218 

See tities Landlord and Tenant ; Surrender. 

DiSTBAINABILITT OF FiXTITBES,— 

under old law, no fixtures distrainable, 84 

under modem law some distrainable, and some not, 84-85 

what fixtures liable to distress, and what not, 85-86 

question, whether all tenants' fixtures should be made distrainable, 

89-90 
landlord liable for wrongful distress, 89-90 
landlord's rights, on bankruptcy of tenant, 90 
landlord's rights, onfi. fa. against tenant, 90 
landlord's rights as against mortgagee of tenant, 90 
DiSTBBSS. See title DittrainabilUy of Fia tures. 
Domestic Fixtubbs, — 

not subject to old law of agricultural fixtures, 21-22 

subject to the modem law, the growth of custom and of statute, 

28-25,40-41 
tenant's right of remoyal is almost uniyersal, 41-42 

yi „ „ may be lost through the accessory character 

of the fixtures, 41-42 
„ „ „ may also be lost through superior lease 

controlling underlease, 80-83 
See title Bemoval of Fixtures, 
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DOWBB, — 

when it issues out of fixtures, 96-97 
Duplicates, — 

iron-rolls, 141 
Dutoh-Barns,— 

being erected on brick-foundations, 11 - 15 

EOOLSSIASTICAL FbBSONS, — 

their rights as to fixtures and dilapidations, 220 

analogy between successive incumbents and tenants for life and 

remaindermen, 220-221 
rectors, 223-221 
vicars, 223-221 
prebendaries, 221 
vicars-choral, 221 
perpetual curates, 221 
See title Dilapidations. 
Elbgit, — 

what fixtures may be seized upon, 166 
See title Execution-creditor. 
Engines. See title Steam Engines. 
Equitable Mortgage, — 

same rights as to fixtures, as legal mortgage, 129-130 
See title Mortgagee. 
Ebeotiohs, 69, 73 
Exchange op Living, — 

dilapidations, liability for, 221-225 
See title Dilapidations. 
Exeoution-Cbhditob, — 

in general, was defeated by mortgage, whether of chattels or of 

fixtures proper, 163 
his only protection against mortgage was under the Bills of Sale 

Acts, 1851 & 1866, 163-161 
his protection now under Bill of Sale Act, 1878, nature of that 

protection, 176-177 
liability of tenant's fixtures to, 
principle of, 161 
limit of, 161-165 
landlord's fixtures not liable to, 165-166 
mortgage (a) of trade fixtures, (b) of domestic fixtures, defeated, 166- 

170 
fixtures comprised in mortgage, sometimes, but not often, construed 

as including a limited class only, 170-171 
changes effected by Bill of Sale Act, 1878, in £Avoizr of, 179-180 
of lessee, rights of, against lessor, 185-186 
may not seize landlord's fixtures, 186 

may not seize on.fi. fa., may seize on elegit, fixtures proper of freehold 
occupier, 186-187 

See titles Mortgagee ; Trustee in Bankruptcy. 



236 IVDEX OF PRINCIPAL MATTKB8. 

EXBCCTOB, — 

(1.) of tenant in fee simple as against heir of tenant in fee simple, 
rights of; 188 
fixtores as accessory aoccMnpany principal hereditament, 188 
fixtures of leasehold go to execntor (in English Law), 189 
ftxtnres of leasehold go to heir (in Scotch Law), 189 
reasons determining executor's rights or ahsence of rights, 190- 

191 
the same reasons otherwise expressed, 191-193 
(2.) of tenant for life as against remainderman or reversioner, rights 
of, 194-196 
what fixtures remorable, and what not, 194-195 
no difference if deceased tenant was tenant for life or in tail, 
195-196 
(3.) of preceding incumbent, his liability for dilapidations to suc- 
ceeding incumbent, 220-224 

Fabm BuhiDihob, — 

if foundations in ground, not removable at common law by the 

tenant, 11, 207-209 
if foundations supported on blocks, removable at conmion law by the 

tenant, 23-25 
under 14 & 15 Vict, c. 25, if erected with written consent of landlord 

removable by tenant, 26-27 
under Agricultural Holdings Act, 1875 .. 28-36 

See title Agricultural Fixtures, 
FSNOIS, — 

duty of incumbent to maintain, 225-226 
See title Bepair. 

Fiebi-Faoiab,— 

what fixtures in general seizable upon, 164-165 
landlord's fixtures not liable on, 165-166 
See title Execution-creditor, 

FiBK-SirOINE, — 

in colliery, 42 
See title Bteamrengines. 
Fitted Fubnishinos,— 126, 130, 132 

Fixed Mottvb Poweb, — 

definition of, within BiUs of Sale Act, 1878 .. 115 

Fixed Poweb Maohinebt, — 

definition of, within BiUs of Sale Act, 1878 .. 116 

Fixtubes, — 

various definitions of, English and American, 1-2 
reasons for variety of definition, 2-3 
scantiness of allusion to, in old writers, 3 
originally not distinguishable from waste, 3-4 
two principal causes modifying old law of, 4 
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FiXTUBES^ — contintied. 

between Landlord and Tenant, — 

old law,— agricultnral and necessary classes of fixtures, 7-25 
old law, as modified by statute as regards the agricultural class 

of fixtures, 26-39 
modem law, as regards mixed agricultural, trade proper, and 
domestic or ornamental classes of fixtures, 40-52 
rule expressing law of, 53-55 
annexation of, effect and value of, 56-65 
agreements regarding, construction of, 68-80 
what are distrainable, and what not, 85-90 
are in general real estate and not personal, 91-101, 137 
being mere chattels, are personal estate, 102-103 
not real estate within Statute of Frauds, 101-102 
not real estate within Bills of Sale Act, 1878, ] 14-116, 137 
between vendees and vendors, 105-110 

between mortgagees and trustee in bankruptcy of mortgagor, 119-163 
between mortgagees and execution-creditors of mortgagor, 163-180 
between lessor and bankrupt lessee, 181-185 
between lessor and execution-creditor of lessee, 185-187 
between executor and heir of fee simple tenant, 188-193 
between executor of tenant for life or in tail and remainderman or 

reversioner, 194-196 
between outgoing and incoming tenants, 197-219 
between successive incumbents, 220-228 
Floweb-Bordsbs, — 
in garden, 51-52 
See title Nursery Plants. 

F0BPKITUEE,T- 

no right to remove fixtures after, 213 
See title Removal qf Fixtures. 
Fbaud, — 

Bills of Sale may be void for, although duly registered, 118-119 
Fbeeholdbb, — 

execution hjfi,/a, against, 186-187 
„ elegit against, 187 
See title Execution-creditor, 
Fbbeholds, — 

compared with leaseholds in mortgage, 137. 

FUBNITUBE, — 

when not fitted, 134 
when fitted, 126-127, 130 
See title Fitted Furnishings. 

Gabeliebs,— 

accessory to gas-pipes, 16. 
Gas-fittings, 201. 
Gas-pipks, 114-116. 
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Gab-bitobtb, 98. 
Glkbs Lahd, — 

no duty on inoombent to oultiTate, 226 
See titles Fence9 ; Dilapidation$. 
Goodwill, — 

indoded in mortgage, as fixtures, 20. 
Grantie against Gbahtob. — See title Fendee against Vendor, 
Gratis, 127-128. 

GRINDINO-STOirKS, 138. 

Hammers, 123-121 
Heir, — 

as against executor of tenant in fee simple, rights of, 188 
fixtures as accessory accompany principal hereditament, 188 
fixtures of leasehold go to executor and not to heir in English law, 

189 
fixtures of leasehold go to heir and not to executor in Scotch law, 

189 
reasons determining heir's rights, 190-191 
same reasons otherwise expressed, 191-193 
See title Executor, 
HnuNO Agreements, — 
are not bills of sale, 117 
do not require registration, 117-118 
See titie Bill of Sale. 
Houses of Stone or Brick, — 

for agricultural purposes, not removable, 7-8, 9-11 
for trade purposes, removable, 21-22 
See title BemovcU of Fixtures, 

Imfboyements, 69-70, 74 

Inooming Tenant,^ 

his rights against outgoing tenant in general, 197-219 

takes unsevered fixtures as landlord's fixtures only, 197 

may have his rights modified by agreement between landlord and 

outgoing tenant if by deed, but not if by parol, 200-201 
See title Outgoing Tenant, 

Inoumbentb. — See titles Ecclesiastical Persons ; Dilapidations. 

Ladder, 201 

Lands Glauses Act, 1845, — 

fixtures, portion of land or house within, 19-20 
Landlord and Tenant,— 

early character of this relation, 7 

early law founded on maxim, " Quidquid plantatur solo, sdo cedii,'* 7 

law of this relation fixed temp, Edw. 1., 8 

relation not subject to equitable considerations, 8 

early rigour of law, fulure of attempts to mitigate, 8-9 
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Landlobd and Tenant, — continued. 

old law of fixtares between, expressed in Elwes y. Matve, 9-11 

old law still prevails as regards strictly agricaltoral class of fixtures, 

11 
old law also applicable as r^ards barely necessary or completory 

class of fixtures, 12-13 
Accemo cedit principalis the more general form of maxim, " Quidquid 

plantatur" &c., 14 
illustrations of maxim, 14-18 
the maxim recognised in the old cases and 
text-books, 18-19 

See title Accessio cedit principdli. 
American decisions recognise the old English law, 21 

„ „ refuse to extend old law, 21-23 

old law relaxed by custom and by statute, 24-25 

See titles Custom ; Statutes, 
under statute 14 & 15 Vict. c. 25, farm-buildings, engines, and 

machinery erected with written consent of landlord are remov- 
able by tenant, or may be purchased by landlord, 26-27 
under Agricultural Holdings Act, 1875, farm-buildings erected with 

written consent by landlord are the subject of compensation to 

the tenant as unexhausted improvements, 29-30 
under same Act, steam-engine erected by tenant without objection 

from landlord is removable by tenant, or may be purchased by 

landlord, 31-32 
under same Act, machinery and fixtures generally (not being subjects 

of compensation as unexhausted improvements) are removable 

by tenant, or may be purchased by landlord, 31-32 
varieties of relation of, 60-64 

(1.) Mortgagor, tenant to mortgagee, 60 

(2.) Mortgagor's own tenant, 60-61 

(2a.) Mortgagor's own tenant at sufferance, 61-62 

(3.) Purchaser tenant to unpaid vendor, 62-63 

(4.) Other tenancies generally, 63-64 
removability of fixtures as between,— how fax controlled by manner 

or measure of annexation, 60-66 
removal, right of, may be lost, 66-67, 213-218 
agreements with ongoing tenant, effect of, as against incoming 

tenant, 200-201 
underlessee may have right to remove fixtures, although lessee has 

lost same, 199-200 
rights of landlord upon ejectment-decree against tenant, 202-203 
rights of landlord against outgoing tenant as regards buildings, 

205-206 
must allow tenant a reasonable time to remove fixtures, 209-211 
rights of landlord upon ejectment-decree, and agreement to stay 

execution, 211-213 
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Lakdlobd akd Tmnian, — continued, 

rights of landlord upon tenant's forfeitoze, 213 

rights of landlord upon tenant's sorzender of premises, express or 

implied, 213-214 
rights of landlord upon tenant's bankraptcy, and trustee's dis- 
claimer, 215-218 
exceptional cases in which such rights were or might have been 
forestalled, 215; 218-219 
Landlord's Fixtubsb, — 

the old law exclusively regarded such, 7-8 

the modem law predominantly regards tenant's fixtures, 52 

tenant's fixtures may become, through superior lease controlling 

underlease, 80-83 
comprise fixtures unseyered by outgoing, and demised to incoming 
tenant, 197 
Law of Fixtdbss, — 

the rule of, — ^how derived, 53 
how stated, 54 
illustrations of, 54, 55 
See titles Fixtures, &c. 
Lmaskhold, — 

fixtures in, go with, 189 
when in mortgage, 137 
Liquidation. See titles Disclaimer ; Trustee in Bankruptcy, 
Looms, — 

sometimes fixtures proper, 189, 142-143 
sometimes mere chattels, 170 

Machinkbt, 123, 124, 129, 138-140 

See title Trade-Machinery. 
Millstones, 105 
MoDBBN Law, — 

entire inversion of old law, as to fixtures, 40-41 
See title Fixtures. 

MOBTOAOEE, — 

Fixtures in mortgage, — 

(1.) Being fixtures proper, required no registration under earlier 

BiUs of Sale Acts, 119-121, 132, 133-134 
(2.) Being chattels merely, were in reputed ownership of bank- 
rupt, 119-121 
Unless duly registered, 133-134 
Examples of fixtures proper, — 
stiUs of distillery, 119-121 
steam-engines, 122, 124, 125, 130, 138, 142 
machinery generally, 128, 124, 129, 138-140 
fitted fomishings, 126, 130, 132 
stoves, grates, &c., 128 
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MoBTOAOBB, — contintied, 

steam-boilers, 180, 140 
shaftmg, 130 
gas-pipes, 130 
straightening-plates, 141-2 
Examples of chattel-fixtttres,— 

Tats and utensils of distillery, 119-121 
hydranlio-press, 122 
weighing machines, 141-2 
duplicate iron-rolls, 141 
Beason for favour shown to mortgagee, 133 

General conclusion as to mortgagee's right as against trustee in bank- 
ruptcy, 133 
(1.) As to fixtures proper, 138-134 
(2.) As to chattel-fixtures, 133-134 
(3.) As to fixtures proper treated as chattels, 133-136 
when mortgagee has attorned to him, 154-160 

See title Attornment Clauses. 
when mortgage requires to be registered and when not, 115-116; 

161-162 
See titles Registration; Irustee in Bankruptcy; Eooeeution'OredHor ; 
Bin qf Sale. 

MOBTGAOOB,— 

as tenant to mortgagee,— his right in respect of fixtures, 60 
tenant to, his right as against mortgagee of fixtures, 60-62 
where he attorns to mortgagee, 154-160 
See title Attornment Clauses, 

NuBSBBT Plants, — 

removable by nurseryman, 47-48 
not removable by person not a nurseryman, 51-52 
See title FUnoer Borders, 

Old Law, — 

recognised no right of removal in tenant, 7-25 
modem law an entire inversion of, 40-52 
See title Fixtures. 
Obdbb and Disposition, — 
chattels, within, 119-121 

chattels, in registered Bill of Sale, not within, 116 
trade-fixtures not chattels within, 143-144 
See title Trustee in Bankruptcy. 
Obdinabt,— 

character of his interest, as quasi-reversioner upon incumbent's life- 
interest, 222-223 
See titles DHapidcUions ; Ecclesiastical Persons. 
Obnaments, — 

accessory to house and garden, 17-18 
Obnambntal Fixtubbs.— See title Domestic Fixtures, 

R 



242 DTDBX OP PBIffOIPAL KATTKBd. 

OuTOonro Tutaht, — 

his lights agunst ineoming tenant in generri, 197-219 

his rights msj depend npon agreement with landlord, which agree* 

ment mnst he by deed, and if hgr parol binds landlord but not 

inooming tenant, 200-201 
his right of seyeranoe must be ezeroiBed during his term or its 

ezcresoenoe, 198-199, 201-202 
his right of sereranoe and remoTal lost by decree in cgectment action, 

or by actual eriction, 202-201, 213, 214 
his right of remoTsl never extended to buildings of an agricultural 

sort, 205-206 
general law expressing his rights of vemoTal, 207-209 
his right to remore chattels and chattel fixtures may be exardsed at 

any time, 209; subject only to nominal trespass, if entry and 

removal after term, 209 
time lor removal of fixtures, sometimes enla^ied for a reasonable 

time after term, 209-211 
bis right of removal lost by agreement to stay execution in ejectment 

action, 211-213 
his right of removal lost by forfeiture, 213 
his right of removal lost by surrender express or implied, 213-214 

See also tities Disdaimer; Forfeiture; Landl^prd and Tenant; 
Bemoval qf Fixtures ; Surrender, Ac, 

• 

Padlocks,— 

of corn-house or granary, 46, 47. 
Pabsonaob,— 

what are dilapidations of, 221, 222 

what articles may be removed by outgoing incumbent or executor of 
deceased incumbent, without dilapidations, 222-223. 
Parsons. — See titles Dilapidations ; Ecdeeiasticdl Persons, 
Pabtkebs, — 

when mortgage by one, and subsequent partnership, 144-145 
when mortgage by both or all, and subsequent bankruptcy of one, 
146, 146. 
Pebpetual Cubatbs,— 224 

See tities Dilapidations ; Ecclesiastical Persons, 
Pebsonal Chattels, — 

fixtures are, within Bills of Sale Act, 1878 .. 116 
fixtures otherwise are not, 92-101 

See title Bedl Estate or Personal — wJiich f 
Plants. — See titles Flotver-Borders ; Nurs&ry Plants, 
PooB Law, — 

.chattel-fixtures not reckoned as parcel of tenement for purposes of 

settlement under Poor Law, and for Poor Law Bate, 95-96 
fixtures proper reckoned, 97-101, 
See title Poor Rate, 



of shipbuilding (or other maoufaciaring) 
prexoises^ liable to, 99-101. 
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PooB Eatb,— 

rateability to, of tenant's fixtures properly so called, 97 

machinery in colliery liable to, 97, 98 

plant of railway liable to, 98 

retorts, &o., of gasworks, liable to, 98-99 

boilers, 

engines, 

grinding stones, 

cranes, 

pumps, &a 

FossBSSiON.— See titles AppareiU Poiuwhn ; BiU of Bale* 
Possession or Beoistsatiok, — 

AltematiYes under Bill of Sale Act 1878, 115-116, 161-162. 
See title Order and Dtsposition, 
Fbebendaby, — ^224 

See titles DUapidaiions ; Ecctetuutical Persons, 
Fbecbdino iNGUMBEirrs. — See title Incumbents, 
Pbikoiplbs and Maxims, — 

Accessio cedit princtpcUiy 13-20. 

Modus et conventio vincunt Ugem^ 68-72. 

Principle ejusdem generis^ 78-80. 

Quidquid plankUur solo, solo cedit^ 5-13, 141. 
Pumps, — 47. 
Pubohasb of Fixtubbs, — 

landlord's right of, under 14 & 15 Yici c 25, 26-28. 

landlord's right of, under Agricultural Holdings Act 1875 .. 31-33 

cases for, distinguished from cases for compensation, 29, 31-32 
See titles Compensation ; Statutes, 

QUIDQUm PLANTATUB SOLO, SOLO OBDIT, — 

The maxim which underlies the law of fixtures, 7 

circumstances which favoured its application, 7-9 

is a particular form of the maxim, " Accessio cedit principcdi" 7, 14 

applies to the strictly agricultural and barely necessary classes of 

fixtures, 12, 13 
illustrations of maxim, 14-16 
recognition of maxim in year-books, 18, 19 
has unrestricted operation in mortgages, 141 

See title Accessio cedit principali, 

Batbs,— See title Poor Bate, 

Beal Estate ob Pebsonal, — ^wmoH? 
fixtures in general real estate, 92-101 
chattel-fixtures are personal estate, 102-103 
fixtures not real estate within Statute of Frauds, 101 
fixtures proper may be treated as chattels, 133-136 
fixtures are personal estate (for most purposes) within Bills of Sale 

Act, 1878, 115.. 137 
See title Fixtures, 
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Bbasovabu Tm.— fiee title lUmowt of FixW,tt%. 
R1010B8,— 223-3SI4 

See titles ZMl^pulaliaiif ; E^OmioMooi Fitwmt. 

BlOIBTRATXOy, — 

of Bin of Safe, under eeriier and p w o nt Bills of Safe Acts, milesB 

where posBearion taken, 115-116, 161-162 
pnustical method of afoiding r^gtstrntiaa under eariier Bills of 8a!e 

Acts, 146-14B 
n e e o srity for, in case of separate assignment of iixtaies or separate 

charge, 148-151 
no neoeonty for, nnder earlier Bills of Sale Acts, if no separate 

assignment or charge, or if no power to sever and sell apart, 

151-153 
necessity for, nnder Bills of Sale Aoft, 1878 .. 115, 161-162 
no necessity for, as regards either fixed motiye power, fixed power 

machinery, steam, gas, or water pipes, 115, 161-162 
no necessity for, as legiuds fixtures not beiog trade fixtures, when 

not separately dealt with, 161 

BufAIHBSBlfAH, — 

rights of, or ahsence of rights of, as against executor of prior tenajit 

for life or in tail, 194-196 
See title Executor. 

BSMOYAL OF FiXTUBKS,— 

tenant has no right to remove 

(1.) strictly agricultural fixtures, 11 

(2.) harely necessary class of fixtures, 12-13 
unless as under, either — 

(1 ) 14 & 16 Vict., c. 25, 26-27; or 

(2.) Agricultural Holdings Act, 1875.. 29-30 
teuftnf B right to remove all other fixtures almost uniyersal, 41-42, 52 
the right of, how for controlled hy degree of annexation to freehold, 

60-66 
what damage tenant may do in, 82-33, 65 
tenant may lose right of, 66-67 ; 

e.g., by letting term expire, 198-199 ; 200-202 ; 207-208 

by judgment in ejectment, 202-203 

by agreement to stay execution in ejectment, 211-213 

by entry for a forfeiture, 213 

by surrender, express or implied, 213-215 
landlord must allow reasonable time for, 198-199, 206-209 

what is a reasonable time, 209-211 ; 218-219 

what is not a reasonable time, 209 ; 211-213 
disclaimer by trustee in bankruptcy, renders wrosgfcil a subsequent 
removal of fixtures, 215-216 

also, a previous remova], 216-218 

unless in exceptional cases, 215 ; 218-219 
no right of, when fixtures either of the agricultural or completory 

class, 207-209 
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Repaib, — 

limit of incumbenfs duly as to dilapidations, 225-226 

ooyenants to, construction of, 68-^ 
See title Covenants, construction ofy regarding Fixtures, 
Bbputed Owhebship. — See titles Order and Disposition ; Begistration. 
BEYEBdiONEB.~See titles Remainderman ; Executor. 

JtULB OF THB.LAW of FiXTUBES, — 

derivation of, 53 

statement of, 54 

illustrations of, 54-^5 

» 

Salt-pans, — 

accessory to salt works, 14-15 

parcel of " salt works " in covenant, 71 

Sepabate Assionment.— 

In bill of sale, if fixtures couTeyed by, the bill must have been 

registered, 135-136, 148-151 

But if fixtures not conveyed by, then the bill of sale need not have 

been registered under earlier Acts, 151-154 

What is, within Bills of Sale Act, 1878 .. 115 

What is not, within Bills of Sale Act, 1878 . . 115 

B^istration of, always required, 115-116, 161-162 

See titles £iU qf 8cde ; Mortgage ; Execution^Creditor ; Trustee in 

Bankruptcy, &c. 

Settlement, Poob Law. — See title Poor Law. 

Seybbanoe of Fixtxjbbs, — 

time for, 198-199 

circumstances occasioning loss of right to, 201-219 

See title Outgoing Tenant, 

Spboifio Deyiseb, — 

of house, entitled also to fixtures, 190 

See title Heir. 

Specific Legatee, — 

of house, entitled also to fixtures, 189 

See title Leasehold, 

Statues, — 

accessory to staircase, 17 

Statutes,— 

14 & 15 Vict. c. 25, 26-28 

Ecclesiastical Dilapidations Act, 1871, 227-228 

Agricultural Holdings Act, 1875 .,28-39 

Bills of Sale Act, 1878 . . 114-116 

■ Statutoby Modifications,— 

of law of Fixtures,— 

(1.) Between Landlord and Tenant, 26-39 

(2.) Between Mortgagees on the one hand and the trustee in 

bankruptcy or the execution-creditor of the mortgagor 

on the other hand, 114-180 

See title Statutes, 
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8TATSL Bash, 4£h46. 

Stxam Boilsbs.— See title Steam Sngma. 

Stxam Ehoihis,^ 

of salt-wells, lemoraUe bj tenant, 22-23 
aeizaUe on a>./<'-> 22-23 

Bteam engmes geoarmUy, 42-48, 122, 124, 125, 130, 138, 142 

when part of fixed motiTO powen, how dealt with bj BQla oi Sale 
Act, 1878 ..U5 
SnAM-piPxa,— 

within Bills of Sale Act, 1878 .. 115 
Stills, — 

in distillery, 119^12L 
SucoxKDiHO Imcuxbihtb,— See title Inaimbentg. 

SUBBSHDXB, — 

l^ tenant, effect c^ where express and Yolnntary, 213-214 

„ „ where implied, 214 

by disclaimer, where tmstee in buikraptcy diHcJaimB, 215-218 
by disclaimer, how effect obviated, 215, 218-219 
See titles Dudaimer ; Removal of Fixtures, ^. 

Tafkstbixs, — 

aooessory to walls, 16-17 
Tenant's Fixtubbs,— 

such as are remoyable by the tenant, 52 

See titles Trade Fixtures ; Domestic Fixtures ; Landlord's Fixtures. 
may become landlord's fixtures, through the superior lease controlling 

underlease, 80-83 
See title Underlease. 

TlMB FOB BbMOTINO FiXTUBBS,— 

duration of tenancy, 198-199 

excrescence of tenancy, 198-199 

not while illegally holding oyer, 202-203, 211-213 

See titles Removal of Fixtures ; Surrender ; Disclaimer. 
Tbadb,— 

influence of, in modifying old law, 21-22 
the benefit of, extends to persons claiming under trader, 50-51 
but not further, 51-52 
Tbadb Fixtubbs, — 

not subject to the old law of agricultural fixtures, 21-22 

subject to the modem law, the growth of custom and of Btatnte, 

23-25,40-41 
tenant's right of removal is almost uniyersal, 41-42 

„ „ may be lost through the accessory character 

of the fixture, 41-42 
person not a trader, if claiming through a trader, may remove, 

50-51 
removal of, an invasion of the old law, 52 
may become irremovable through terms of superior lease controlling 

underlease, 80-83 
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Trade Maohinebt, — 

definition of, within BiUs of Sale Act, 1678 . . 115. 
Tbubtee in Bankbuptoy,— 

As against mortgagee of fixtures, his rights, 119 

entitled to chattel-fixtures in general, 119-128, 132-133 

not entitled to fixtures properly so called, 119-128 

although erected subsequently to mortgage, 127 
Chattel-fixtures, examples of, vesting in,-'— 

vats and utensils of distillery, 119-121 

hydraulic-press of factory, 122-123 

hanuners, anvils, &c., of iron forge, 123-124 

machinery and utengdls of calico works, 124-125 

fumitiire, 134 

duplicate iron rolls, 141 

weighing machines, 141 
fixtures proper, examples of, not vesting in, — 

stills in distillery, 119-121 

steam-engines and boilers in cotton-mill, 122, 188, 140-1, 142 
„ „ „ in flax-mill, 130 

fixtures of colliery demised with colliery, 125-126 

fitted furnishings of mansion, 126-127, 130 

stoves, grates, &c., in covered pleasure-gardens, 127-128 

machinery of bone and oil-seeds crushing mill, 129-130 

shafting, gas-pipes, &c., in flax-mill, 130-132 

grinding-stones, &c., 138 

looms, &c., in the mill, 139-140; 142-143 
fixtures proper, if treated as chattels, vest in, 135 

unless bill of sale duly registered, 135-136 
where one only of several partners bankrupt, and mortgage given 

by one partner only, 144 

or mortgage given by both or all partners, 145 
how to debar right of, without registration, under earlier Bills of 

Sale Acts, 146-148 
of lessee, rights of, against lessor, in general, 181-182 
when entitled, and when not, to agreed valuation of fixtures, 182-185 
forfeiture of lease, effect of, upon rights o^ 182-183; 184-185 
disclaimer of lease, effect of, upon rights of, 183-184 
See titles Disclaimer ; Forfeiture ; Mortgagee ; Surrender, &c, 

Undeblease. — See titie Underlessee, 
TJndeblessee, — 

his right to remove fixtures may be controlled by terms of superior 

lease, 80-83 
may have right of removal even when lessee would have lost same, 
199-200 
See title Landlttrd and Tenant. 
Undeblessob. — See title Underlease, 
Unpaid Vbndob,— 

Bights of purchaser as tenant to, in respect of fixtures, 62-63 
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Unpaid Yuidob,— oon/miMrf. 

Bights of, as against mortgagee, of chattels unpaid for and snb- 
seqnently affixed to freehold, 110-118 
(a) when mortgagee has no notice, 112-113 
(5) when mortgagee has notice, 110-112 
Utkhsils, — 

of brewery, 119-121 
of calioo-works, 124-125 

Yabnish-bovsi, 45, 199 

Vats,— 

in soap-boiling mann&ctory, 42 
in distillery, 119, 121 
Ybmdib against Ynndob,— 
General principle, 105 

Fixtures proper pass toyendee, although not specified, 105-106 
What included where fixtures expressly conveyed, 106-109 
Examples of fixtures passing to vendee : 

stoves, grates, kitchen-ranges, doors, &c, 105 
mill-stones, 105 

domestic fixtures generally, 105-106 
hop-poles, 109 
beU,109 
YsNDOB, Unpaid. — See title Unpaid Vendor. 
YicABS, 228-224 

See titles DHapidatioM ; Ecdenastical Persofis. 
Yicabs-Chobal, 224 

See titles DHapidationa ; Eodeitastioal Persons^ 

Wastb,— 

Belation of, to fixtures, 3-4 

What is, as between landlords and tenants, 11-13 

„ as between succeeding and preceding incumbents, 220-221, 
228,225-226 
What is not, as between landlords and tenants, 40-^2 ; 59-65 

„ as between successive incumbents, 221-223 ; 227-228 

See titles Fixtures, Dilapidations^ 
Watbb-pipbs, 114-116 
Wateb-whbbls, 115 
Wbiohino-maohinbs, 141 
Whbbls,— 

when forming part of fixed power machinery, 115 

Ybab Books, — 

references to fixtures in, 3, 18-19, 92-93 
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^^ ' Xa one vokn&e, Sva, price «ij„ .cioth* 

A COMPENDIUM OF THE LAW RELATING TO 

EXECUTORS AND IHMINISTEATOES, 

j^ WITH ' ' 

AN APPENDIX OF STATUTES, , 

• ANNOTATED BY MEANS OF REFERENCES TO THE TEXT. 
.'.... ^ By W. GREGORY WALKER, B.A., 

Of Lincoln's Inn, Bftmster-at-Law. Author of **lTie^ Partition Acts, \%^ and 1876; 

a Manual of the Law of Partition and bf Sale in lieu of Partition," aQ4 

Editor of Griffith's ** Married Women's Property Acts." 

"We highly awprtjve of Mr. Walker's arrkng^- 
ment The Notes are full» aiid as far a« 



— - . "Vix. Walker is fortudate ib \^ chiMc^ of a sub- 



wa have heen able to ascertain^, cartfuU>) and 
atci:urately compaled. ^* • » . .'.We can commend 
it as bearing oii <it»- lace, e^dehcfe of skilful and- 
dttefui labour, and we aWicipate ^b'it ^11 be 
found a very acceptable substitute for> thejponderoitt; 
tomes of the much esteemed and valued WiUiajn^.'^ 
^Jjm» limes. .... 



fact, and the power of treating it succinctfyt for 
the ponderous Com<^ of William^*. hAvever satisfac- 
tory as an. authority, ara Beces<»yniy iaeonvetiieat 

for reference as well as expensive On the 

)i^ole we are inclined to think the bode a good and 
usefid one." — Law yournal. 



\ \ * ' ]^ one thick volume, 8vo., price 3<w.', cfoth' lettered, 

THE 

SUPREMECOURT OF JUDICATURE ACTS 

1873, 1875 & 1877: 

YHE APPELLATE JURISDICTION ACT, 1876, 

jAND THE RULES, 'ORDERS, AND COSTS THEREUNDER: 

,• E;b];TED WITH N0T£S, REFERENCES, AND A COPIOUS 

ANALYTICAL index: . 

Sttonb (Bbilnm. 

EMBODYING ALL THE REPORTED GASES TO MICHAELMAS SITTINGS, 1877, 
AND A TIME TABLE. 

By WILLIAM DOWNES GRIFFITH, • 

Of the Inner Temple, Barrister-at^Law and a Judge of County Courts,>Au&or vf " Griffith's 

Bankruptcy," &c. : and ,,...- 

, . . . RICHARD LOVELAND LOVELAND, 

Of the Inner Temple. Barrister- at-Law ; Editor of '^Kelyng's Crown Cases/* ** Shower's Cases m 
Parliament.*' and '* Hall's Essay on the RighU of the Crown ia the Seashore,*' &c. 

... REVZEWS,^ 

Our modem reform is real, and it is certainly with the success which we confidently anticipated 



(« 



beneficent, and depending as it does much upon the 
decisions oTthe judjg;es,it is no small advantage that 
it is so ably explained by such authors and editors 
as Mr.,Gri^th andMr.. Lovelaod.^T-i^^raf Times. 

Mr. W. Downes Griffith) appean to have met 



« ' 



for his book when it first csune out. His sy^iem of 
annotation' remains fuller than that of most of his 
CMitemporarieS, and rises not unfrequently to the 
rank of an' Excursus on a branch of Law."— Z^cor 
Mttga^itu ftndJRevjuva^ 



In royal i2mo., prjce 4r., cloth, 

A. DIGEST. OF THE LAW OF PRACTICE " U)<dER THE 

JUDICATURE ACTS AND RULES,. . 

AND THECAiSES DECIDED IN THE CHANCERY AND* COMMON LAW DIVISIONS 

FROM NOVEMBER 1875, TO AUGUST x88o. 

By W. H. HASTINGS KELKS, M.A., Barrister-at-Liw. . 



In one volumei 8to., price i8/., doth, 

THE LAW AND PRACTICE RELATING fo 

PETITIONS IH GHilGERT IHD LUHiGT, 

ZKCLU3>INO '. . 

THE SETTLED ESTATES ACT, LANDS CLAUSES ACT, TRUSTEE ACT, WINDING-UP 
PETITIONS, PETITIONS RELATING TO SOLICITORS, INFANTS, Etc., Etc. 

WITH 

AH APPENDIX OF FORMS AND PRESCEDENTO/ 

By SIDNEY E. WILLIAMS, of lincoln's Inn, Barrister-at-Law. 

' » ' - « 

" Mr. Williams* arrangement of the procedure under his various headings, which include Payment out. 
Trustee Relief Act, Lands Clauses Act, Settled Estates Act, and many odier subjects of jurisdiction which 
have from time to time been conferred on the Court of Chancery or the Lunacy jurisdiction byspeebU 
statutes, is very convenient. The chapter on the Lands Clauses Act b especiairy good." — Law Times. 

'* The book is furnished with a selection of Forms and Precedents ; the arrangement of matter seems 
convenient ; and we have found it easy to consult. We have not observed any important omission within 
the scope of the Treatise, and the writer deserves the praise of having put together Mrith some skill an 
unpretending work, which is at least more useful than certain larger law books we know oV-^oUcUfirt^ 

In 8vo^ price 2&r., cloth, 

A SELECTION OF 

PRECEDENTS OF PLEADING 

IN THE COMMON LAW DIVISIONS. 

With Notes explanatory of the different Causes of Action and Grounds of Defence ; and 

an Introductory Treatise on the Present Rules and Principles of Pleading as 

illustrated by the various Decisions down to the present time. 

By JOHN CUNNINGHAM, 

Of the Middle Temple, Barrister-at-Law, Author of the " Law Relating to Parliamentary 

and Municipal Elections ;" and * 

MILES WALKER MATTINSON, 

Of Gray's Inn, Barrister-at-Law. 

R EV I EWS. 



•* The notes are very pertinent and satisfactory : Ae introductory chapters on the presei^ system of 
pleaditig are excellent, and the precedents will be found very useful." — Irish Law Times. 

•' For pupils, also, and beginners at the bar, the book will be very useful ; because these, never having 
served an apprenticeship to the old. system, are very apt to omit allegations, essential in certain cases to 
the validity of a pleading. The authors of the book before us have introduced their collection of forms to 
th6 reader by an essay on pleading under the new rules ; and we think that a perusal of this essay, which 
is written in an attractive style, would do a great deal of good both to barristers and masters. . . . 
We think that the authors have deserved well of the profession, and that they have produced a book 
likely to grow in favour even among those who at first might conceive a prejudice against a work of this 
kind.^' — Law youmal. 

"A woric which, in the compass of a single portable volume, contains a brief Treatise on the Principles 
and Rules of Pleading, and a carefully annotated body of Forms which have <o a great extent gone 
through the entirely separate sifting processes of Chambers, Court, and Judges' Chambers, cannot fail 
to be a most useful companion in the Practitioner's daily routine.* — Law Magazine and Review. 

" The work contains a treatise on the new rules of pleading: which is well written, but would bear com- 
pression. To most of the precedents there are notes referring to the decisions which are most us«ul to 
the pleader in connection with the particular cause of action involved. We are disposed to think that this 
is the most valuable portion of the work. It is extremely convenient to have some work which collects 
notes of this sort in connection with iitltajdaag*' -Solicitors* youmal. 




In Svowy price iOf.« doth* 



THE TAXATION OF COSTS IN THE 

CROWN OFFICE. 



OOMPKISIMG A COLLBCTION OF 



Bills of Coats in the various matters Taxable In that Office; 

INCLUDING COSTS UPON THE 

PROSECUTION OF FRAUDULENT BANKRUPTS, 

AND ON APPEALS FROM INFERIOR COURTS; 

TOGETHER WITH 

A TABLE OF COURT FEES, 

AND A SCALE OF COSTS USUALLY ALLOWED TO SOLICITORS ON 

THE TAXATION OF COSTS 

ON THE CROWN SIDE OF THE QUEEN'S BENCH DIVISION OF THE HIGH 

COURT OF JUSTICE. 

By FREDK. H. SHORT, 

CHIBP CLBSK IN THB CROWK OPFICS. 

"This is deddedly a useful work on the subject of those costs which are liable to be taxed before the 
Queen's Coroner and Attorney (for which latter name that of ' Solicitor ' might now well be substituted), 
or before the master of the Crown Ofllce ; in fact, such a book is almost indispensable when preparing 
costs for taxation in the Crown Office, or when taxinf; an opponent's costs. Uountry solicitors wUl find 
the scale relating to bankruptcy prosecutions of especial use, as such costs are taxed in the Crown Office. 
The 'general obsiervatioiu ' coCistttute'a useful feature in this manual."— Zratv Timet. 

** This book contains a collection of bilk of costs in the various matters taxable in the Crown Office. 
When we ^int out that the only scale of costs available for the use of the general body of solicitors is that 
published m Mr, Comer's book on 'Crown Practice' in 1844. we have said quite enough to prove the 
utility of the woric before us. 

" In them Mr. Short deals with ' Perusals/ ' Copies for Use,' ' Affidavits/ 'Agency/ ' Correspondence/ 
'Close Copies.' 'Counsel/ 'Affidavit of Increase/ and kindred matters; and adds some useful remarks 
on taxation of 'Costs in Bankruptcy Prosecutions,' 'Quo IVammU,* * Atandammt,* 'Indictments/ 
and 'Rules/ 

" We have rarely seen a work of this character better execMted, and we feel sure that it will be 
thoroughly appreciated."— Z.«Tcr ytmrnai. 

" The recent revision of the old scale of costs in the Crown Office renders the appearance of this work 
particularly opportune, and it cannot fail to be welcomed by practitioners. Mr. Short gives, in the first 
place, a scale of costs usually allowed to Solicitors on the taxation of costs in the Crown Office, and 
then billn of costs in various matters. These are well arrapged and clearly printed." — Solicitor^ youmal. 

In one volume, 8vo., price 2&r., cloth, 

THE LAW RELATING TO PUBLIC WORSHIP; 

WITH SPECIAL RSFERBNCB TO 

a^attetiS of Eitual anti €)rnamentatfDn) 

AND THE MEANS OF SECURING THE DUE OBSERVANCE THEREOF, 

AND CONTAINING IN BXTENSO, 

WITH NOTES AND REFERENCES, 
THE PUBLIC WORSHIP REGULATION ACT, 1874 ; THE 
CHURCH DISCIPLINE ACT; THE VARIOUS ACTS OF 
UNIFORMITY; THE LITURGIES OF 1549, 1552, and 1559, 

COMPARED WITH THE PRESENT RUBRIC; 

THE CANONS; THE ARTICLES; 

AND THB 

INJUNCTIONS, ADVERTISEMENTS, AND OTHER ORIGINAL 

DOCUMENTS OF LEGAL AUTHORITY. 

By SEWARD BRICE, LL.D., 

OF THB INNER TEMPLE, BARRISTER-kT-LAW. 

" To the vast number of people who in various ways are interested in the 
working of the Act^ Mr, Bricis volume cannot fail to he welcome. It is well 
conceived and carefully executed^ — The Times. 
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In one volume, Svo., 1879, P^^ ^^-y doth, 

A TREATISE 

ON THE RULES WHICH GOVERN 

THE CONSTRUCTION AND EFFECT 

OF 

STATU TOE Y LAW. 

WITH AN APPENDIX 

Of ctrtain Words and Expressions used in Statutes, which have been 

Judicially or Statutably construed. 

By henry HARDCASTLE, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

Editor of^^ Bushbys Election Law*^ "Hardcastle's Election Petitions^* 
and Joint-Editor of " Election Petition Reports^ 



" We should be doing less than justice, however, to the usefulness of Mr. Hardcastle's 
book, if we did not point out a valuable special feature, consisting of an appendix 
devoted to the collection of a list of words which have been judiciidly or statutably 
explained, with reference to the cases in which they are so explained. We believe this 
is a feature peculiar to Mr. Hardcastle's Treatise, and it is one which cannot fail to 
commend itself to the profession.'' — Law Magazine and Review, 

" A vast amount of information will be found in its pages — ^much of it arranged so as 
to be got at without much difficulty. The chapters and sections being headed with lines 
of indication. We can only hope Mr. Hardcastle will receive that measure of success 
to which the amount of labour which he has evidently bestowed upon the work entitles 
him." — Law Times, 

'* Its method and object are excellent, and it appears to be the fruit of much careful 
study." — Daily News, 

In one thick volume, 8vo., 1873, 

THE LAW AND PRACTICE IN BANKRUPTCY ; 

Comprising the Bankruptcy Act, 1869 ; the Debtors Act, 1869 ; the Insolvent Debtors 
and Bankruptcy Repeal Act, 1869 ; together with the General Rules and Orders 
in Bankruptcy, at Common Law and in the County Courts ; 

With the Practice on Procednre to Adjudication, Procedure 

to LiqaidatioUi Procedure to Composition^ and Procedure 

under Debtors' Summons^ Scales of Costs and 

of Allowance to Witnesses. 

Copious Notes, References, and a very Aill Index. Second Edition. By Henry Philip 
Roche and William Hazlitt, Barristers-at-Law, and Registrars of the Court 
of Bankruptcy. 
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Third Edition, in Sro., 1876, price 251., doth. 



PROBATE, iEGACY, JIND SUCCESSION DUTIES. 

COMPRISING THB 

36 GEO. IIL, Caf. 5a; 45 GEO. IIL, Cap. 28; 55 GEO. IXI.,^Cap. 184; 

AND 16 & 17 VICT., Cap. si ; 

WITH mr. NriRoiocTWN, imm NUfi, -Jiiit.gfFEreiiws 

To all the Decided Cases in England, Scotland, and Ireland; 
KE AFPE9DIX OF STATUTES, tABLES, AND A FULL INSEZ. 

By- ALFRED HAlfl?©^,." ' ..-^ 

•» • K)F ^HB^MtDDLB TSMPLE, E9<?., BA&RHtER-AT-lAW f' ^ ^' 
COMPTROLLER OF LEGACY AND SUCCESSION DUTIES. 

INCORPORATING THE CASES TO MICHAELMAS SITTINGS^ 1876c 

" It is the only complete book upon a subject of great importance. 

" Mr. Hanson is peculiarly qualified to be the adviser at such a time. Hence a yolnme 
without a riyaL'' — Lofut Times. 

** His book is in itself a most useful one ; its author knows every in and out of the 
subject, and. has presented the whole in a form easily and readily handled, imil with good 
arrangement and clear exposition." — Solicitor f Journal, 

■ ■ ■ I I » - ..I ■■-.,- I ■ ■ .1 ■ , I . ■ , , I . . I » , • I , 1 > r ' 1 I 

In royal 8vo., 1877, price lOf., doth, 
LES HOSPICES DE PARIS ET DE LONDRES. 



THE CASE OF LORD HENRY SEYMOUR'S WILL 

(WALLACE V. THE ATTORNEY-GENERAL). 

Reported by FREDERICK WAYMOUTH GIBBS, C.B., Barrister-al-Law, 

late Fellow of Trinity College, Cambridge. 

In preparation, and to be published immediatdy new Rules are issued, 

CORNER'S CROWN PRACTICE: 

Being the Practice of the Crown Side of the Queen's Bench Division of the High Court 
of Justice ; with an Appendix of Rules, Forms, Scale of Costs and Allowances, &c. 

SECOND EDITION. 
By FREDERICK H. SHORT, of the Crown Office, and IL L. LOVELAND, 

Of tht Inner TempU, BarrisUr-€it-LaWt Editor 0/ '* Kelyng's Crown Cases,** and 
" Hair 9 Essay on the Xighis of the Crown in tko Sea Share,** 



In 8vo., 1867, price i6j., doth, ^ 

THE OHAEITABLE TRUSTS ACTS, 1853, 1855, 1860 ; , 

THE OHARTTY OOMiaSSIOITEBS JURISDIOTIOH AOT, 1862; 
THE BOHAir OATHOLIO OHABITIES AOTS: 

Together with a Collection of Statutes relating to or affectiog Charities, indtidiag t^ 
Mortmain Acts, Notes of Cases from 1853 ^^ ^® present time, Forms pf Decla- 
rations of Tnist, Conditions of Sale, and Conveyance df Charity Land, and a 
very copious Index. Second Edition. 

By Hugh Cooke and R. G. Harwood, of the Charity Conunission. 



" Charities are so numerous, so many persons are 
directly or Indirecily interested in them, they are so 
much abused, and there is such a growing oc^^iic to 
rectify those abuses and to call m the aid of the 
commissioners for a more beneficial application of 
their funds, and we are not surprised to receive a 



second edition of a collection of all the statutes that 
regulate them, admirably annotated by two saicfa 
competent editors as Messrs. Cooke and Harwood, 
whose official experience peculiarly QpfJifies th^?m 
for the task."— ^«w Times. 



THE 
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Is one Tolume^ royal 8vo., 1877, price 3Sxr., doUi, 

DOCTRINES AND PRINCIPLES 
THE LAW OF INJUNCTIONS. 

By WILLIAM JOYCE, . 

OF LINCOLN'S INN, B A R R I STER-AT-L A W. 
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._ Principles' of this important branch of the Law. In the present 

enunciated in ite abstract nther tbao its ooncrece fonn, as few cases as possk>le beii^ cited ; while at the 
same time no statement of a principle is made unsupported by a decision, and for the most part the very 
language of the Courts has been adhered to. Written as it is by so acknowledged amaster of bis iulgeet, 
^ana witn the conscientious carefulness chat might be expected from him, this work cannot fail to prove of 
the greatest assistance alike to the Student — ^who wants to grasp principles freed from their superincum- 
bent details--and to tbe Practitioner, who wants to refresh his memory on points ^ Doctrio? amidst the 
oppressive details of professional work«"— ^aw Magtmme and J^eHew. 

BY THE SAME AUTHOR, 
In two yoltunes, royal Svo., 1872, price 70;., doth^ 

THE LAW AND PRACTICE OF INJUNCTIONS. 

EMBRACING ALL THE SUBJECTS IN WHICH 

COURTS OF EQUITY AND COMMON LAW 

HAVE JURISDICTION. 

By WILLIAM JOYCE, 

or LINCOLN'S INN, BARRISTER-AT-LAW. 



BSYHSWS. 



"A woik wUch aims at being m absolutely 
complete, as that of Mr. Joyce upon a subject 
whidi is of almost nerpetual recurrence in the 
Courts, cannot fail to be a welcome offering to the 
profession and. doubtless, it will be well received 
and largdy used, for it is as absolutely complete as 

it aims at being This work is, therefore, 

eminently a work for the practitioner, being full of 
practical utility in every page, and every sentence, 

of it We have to congratulate the pro- 

fesrion on this new acquisition to a digest of die 
law, and die author on his production of a work of 
permanent utility and fame."— Zaar MagoMtm 
«md Rtvinu, 



C( 



' Mr. Joyce has produced not a treatise but a 
complete and compendious exposition of the Law 
and Practice of Injunctions both in equity and com- 
mon law. 

"Part III. b devoted to the practice of the 
Courts. Contains an amount of valnahU and 
technical matter nowhere else cdUcied, 



" From these remarks it will be suffidently per- 
ceived what elaborate and painstaking industry* as 
well as legal knowledge and ability^ has been 
necessary in the compilation of Mr. Joyce's work. 
No labour has been spared to save the practitioner 
labour, and no research has been omitted wh'idi 
could tend towards the elucidation and exemplifi- 
cation of the general principles of the Law and 
Practice of Injunctions."— Zi«tv 7otirnal, 



tt 



He does not attempt to f;o an inch beyond thAt 
for which he has express wntten authority ; he al- 
lows the cases to speak, and does not speak for them. 

" The work b something more than a treatise on 
the Law of Injiinction&. It gives us the general 
law on almost ever^ subject to which die process of 
injimction b applicable. Not only English, but 
American decisions are dted, the aggregate numb«r 
being ^,500^ and the statutes dteo 160^ whibt tbe 
index is, we think, the most elaborate we have ever 
seen— occupj^ng nearly 300 pages. The work b 
probably entirdy exhausdve.' — ^aw Times, 



deserves great credit for the very great labour bestowed upon it. The publishers, as usual, have acquitted 
themsdves in a manner deserving of the high reputation they bear."— ^amnia 



[ 



" Thb work, considered either as to its matter or manner of execudon, b no ordinary work. It b a 
complete and exhaustive treatise both as to the law and the practice of grantiag faijuncdons. It must 
supersede all other works on the subject. The terse statement of the pracdce will be found of incalculable 
value. We know of no book as suitable to supply a knowledge of the law of injunctions to our common 
law friends as Mr. Joyce's exhaustive work. It is alike indispensable to members of the Common Law 
and Eqtdty Bars. Mr. Joyce's great work would be a casket without a key unless accompanied by a good 
index. His index is very full and well arranged. We fed diat thb work b destined to take its place 
as a standard text-book, and the text-book on the particular subject of which it treats. The author 
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HIOOINS'S DIGEST OF PATENT CASES. 



Price 21/., 

A DiaEST OF THE EEPOBTED OASES 

RELATING TO TUS 

LAW AND PRACTICE OF 

LEHERS PATENT FOR INVENTIONS, 

Decided from the passing of the Statute ef MonepoHes to the present time ; 

Together with an Appendix, giving the Reported Cases from June 1875 t<> March 1880, 

as also some Cases not reported elsewhere. 

By clement HIGGINS, M.A., F.C.S., 

OP THB INNBS TBMPLB, BARRISTBR>AT-LAW. 



** Mr. Higgins's work will b« useful as a wozk of refereace. ^ Upwards of 700 cases are digested : and, 
besides a tame of coatents, there is a lull index to the subject-matter ; and that index, which greatly 
enhances the value of the book, must have cost the author much time, labour amd thought." — Law Journal. 

** * This is essentially,* says Mr. liiggins in his preface, ' a bode of reference.' It remains to be added 
whether the compilation is reliable and exhaustive It is only fair to say that we think it is ; and we will 
add, that the arrangement of subject-matter (chronological under each heading, the date, and double or 
even treble references being appended to every decision) and the neat and carefully-executed index (which 
is decidedly above the average;, are such as no reader of ' essentially a book of reference' could quarrel 
with."— \S'*/jlc*^*rf' JonmaL 

" On the whole Mr. Higgins's work has been well accomplished. It has ably fulfilled its object by 
supplying a reliable and authentic summary of the reported patent law cases decided in English courts of 
law and equity, while nresenting a complete history of legal doctrine on the points of law and {wactice 
relating to its subiect. — /risk LawTtme*. 

** Mr. Higgins has, with wonderful and accurate research, produced a work which is much needed, since 
we have no collection of patent cases which does not terminate years s|go. We consider, too, if an inventor 
furnishes himself with this Digest and a little treatise on the law of patents, he will be able to be as much 
his own patent lawyer as it b safe to ))e.**—^cientt/!c and Literary Retnew. 

" Mr. Hinds's object has been to supply a reliable and eiefaaustive summary of the reported patent cases 
decided in English courts of law and equity, and this object he appears to have attained. The classifica- 
tion is excellent, being, as Mr. Hig^ins very truljr remarks* tnat which naturallv suggests itself from 
the practical working of patent law rights. The lucid style in which Mr. Higgins has written his Digest 
will not fail to recommend it to all who may consult his book ; and the very copious index, together with 
the table of cases, will render the work especially valuable to professional men. -^MiHing ycwitai. 

** The appearance of Mr. Higgins's Digest is exceedingly opportune. The plan of tl^ work is definite 
and simple. We coiuider that Mr. Higgins, in the production of this work, has met a long-felt demand. Not 
merely the legal profession and patent agents, but patentees, actual or intending inventors, manufacturers, 
and their scientific advisers wiU find the Digest an invaluable book of reference."— CA«m«ra/ News» 

"The arrangement and condensation of the main principles and facts of the cases here digested render 
the work invaluable in the way of reference." — Standard. 

"The work constitutes a step in the right direction, and it is likely to prove of much service as a guide, 
a by no means immaterial pomt in its favour being that it includes a number of comparatively recent 
cases.**— ^«/Mi/rr. 

*' From these decisions the state of the law upon any point connected with patents may be deduced. 
In fine, we must pronounce the book as invaluable to all whom it may concern." — Quarterly Journal tf 
Science. 

In 8vo., price 6j., sewed, 

A DIGEST OF THE REPORTED CASES 

RELATING TO THE 

LAW AND PRACTICE OF LETTERS PATENT FOR INVENTIONS 

DECIDED 

BETWEEN JUNE 1875, and MARCH 1880 : 

TOGETHER WITH 

SOME UNREPORTED CASES. 

FORMING 

kH APPENDIX TO DIGEST OF PATENT CASES. 

By clement HIGGINS, 

I • BARRISTBR-AT-IJIW, 
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In 8vo,, price 2$s., cloth, 

THE LAW OF COMPENSATION 

FOB liAKDSt HOUSES, &c.« 

Under the Lands Clauses, Railways Clauses Consolidation and Metropolitan Acts, 

THE ARTIZANS & LABORERS' DWELLINGS IMPROVEMENT ACT, 1875, 

WITH A FULL COLLECTION OF FORMS AND PRECEDENTS, 

Jpoun]^ ?5lir(tton, 

MucA enlarged^ with many additional Forms^ including Precedents of Bills of Costs. 

By eyre LLOYD, of the Inner Temple, Barrister-at-Law. 

" A/ourth edUum of Mr. LloytFs valuabU treatise has just been published Few branches of the lam 
e^ffect so many and such important interests as that whtcn gives to private individuals compensation for 
property compulsorily taken for the purpose of public improvements. The questions which arise under 
the different Acts of Parliament now in force are very numerons and difficuUt and a collection of decided 
cases epitomised and well arranged^ as they are in Mr. Lloyd*s wo>k, cannot fail to be a welcome 
addition to the library of eUl who are interested in landed property ^ whether as owners, land agents, 
public oj^icers or solicitors.**-— i/LiDLAND Counties Herald. 

" It is with much gratification that we have to satisfactory it appears to us in every point of 

express our unhesitating opinion that Mr. Lloyd's ' "^ ' '' — *" — ^"" '~ ''" 

treatise will prove thoroughly satisfactory to the 
profession, and to the public at large. Thoroughly 



(* 



view— comprehensive in its scope, exhaustive in its 
treatment, sound in its exposition.'* — Irish Law 
Times. 
In providing the legal profession with a book which contains the decisions oj the Courts of Law and 
Equity upon the various statutes relating to the Law of Compensation^ Mr. Jbyre Lloyd has long since 
left all competitors in the distance, and his book may now be considered the standard work upon the 
subject. The plan of Mr. Lloyds book is generally known, and its lucidity is appreciated; the present 
qutte fulfils eul the promises of the preceding editions, and contains in addition to other matter a eomr 
plete set of forms under the Artisans and I abourers Act, 1875, and specimens of Bills of Costs, which 
w^ be found a novel feature, extremely useful to legal practitioners" — Justice of the Peace. 



*' The work is one of great value. It deals with 
a complicated and difficult branch of the law, and it 
deals with it exhaustively. It is not merely a com- 
pilation or collection of the statutes bearings on the 
subject, with occasional notes and references. 
Rather It may be described as a comprehensive 
treatise on, and dijgrest of, the law relating to the 
compulsory acquisition and purchase of land by 
pubuc companies and municipal and other local 
authorities, and the different modes of assessment 



of the compensation. AH the statutes bearing on 
the subject have been collated, all the law on the 
subject collected, and the decisions conveniently 
arranged. With this comprehensiveness of scope 
is united a clear statement of principles, and prac- 
tical handling of the points which are likely to be 
contested, and especially of those in which the 
decisions are opposed or differently understood."-'^ 
Local Government Chronicle, 



In Svo., price /j,, cloth^ 

THE SUCCESSION LAWS OF 
CHRISTIAN COUNTMES, 



WITH SPECIAL REFERENCE TO 

THE LAW OF PRIMOGENITURE AS IT EXISTS 

IN ENGLAND. 
By eyre LLOYD, B.A., 

OF THE INNER TEMPLE, B AR R I S T E R-AT-L A W, 

Author of^^ The Law of Compensation under the Lands Clauses Consolidation 

ActSy^ &*c, 

" Mr. Lloyd has given us a very useful and compendious little digest of the laws of succe^ion which 
exist at the present day in the principal States of both Europe and America ; and we should say it is a book 
only every lawyer, but every politician and statesman, would do well to add to his library." — 



which not onl 
iW/ Mall Gazette. 

"Mr. Eyre Lloyd compresses into little more than eighty pages a considerable amount of matter both 
valuable and interesting; and his quotations from Diplomatic Reports hy the present Lord Lytton, and 
other distinguished public servants, throw a picturesque light on a narrative much of which is necessarily 
dry reading. We can confidently recommend Mr. Eyre Lloyd's new worie as one of great practicsu 
utility, if, indeed, it be not unique in our language, as a book of reference on Foreign Succession Laws." 
— Law Magazine and Review. 

** Mt. Eyre Lloyd has composed a useful and interesting abstract of the laws on the subject of succes- 
sion to property in Christian countries, with especial reference to the law of primogeniture in England." 
•—Saturday Review. 

** This is a very useful little handy book on foreign succession laws. It contains in an eiutomised 
form information which would have tooe sought for through a great numDer ot scattered authorities and 
foreign law treatises, and will be found of great value to the lawyer, the writer* and the political 
s!t»dcvl!t.'*—Standard. 



u 
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In one voliime, royil 8vo^ price jor., doth, 

CASES & OPINIONS ON CONSTITUTIONAL LAW, 

AND VARIOUS POINTS OF ENGLISH JURISPRUDENCE. 

Collected and Digested from Official DocamentA and other Sources ; with Notes^ By 
William FoBfiYTH, M.A^ M.P., Q.C., Standing Counsel to the Secretary of 
State in Cowidl of India, Author of <* Hortensius," *' History of Trial by 
Jury," " life of Cicero," etc., late Feaow of Trinity College, Cambridge. 

x«bidoas between Cngtand snd her oolomes are 
beooraiiur every day of more importanoe. The 
woKkofMr. Fonytt will do more to make fliese 
retations perfectly clear than anv which has yet 
appeared. Henceforth it will be die standard work 
of reference fax a variety of qaestioos which are 
constandy presenting^ diemaelYes for solution both 
here and m our colonies." 

Vrom «ho IiAW SUCBB. 
*'TUs one volnme of s^o pages or thereabouts 
is a perfect storehouse of law not readily to be 
found elsewhere, and the more useful because it is 
not abstract law, but the applicadon of pnnaples 
to partic w l» r cases. Mr. Forsyth's plan is that of 
dassification. He collects in separate chapters a 
variety of opinions bearing upon separate branchy 
of the law. . . . This is a book to be read, and 
tha%fore we recommend it not to all lawyers only, 
but to every law student. The editor's own notes 
are not die least valuable portion of the volume." 



the OOVUBHPOBABT BBVXSW. 
''We caanot but regard widi interest a book 
which, within moderate eompaaa, presents as with 
the opinions or fvr^MSMof sudi lawyers and states- 
■MA as Somen, Holt, Havdwfeke, Mansfidd, and, 
to cooM down to our own day, Lyndhurst, Abinger, 
Dewnan, Osnworth, Campbdl. St Leonards, 
wostboinr, Chefanafbrd, Cockbura, Cairns, and die 
prareat Lord Chaaoellor Hatherley. At the end of 
each chapter of die ' CaMs and Opinions,' Mr. 
Forsyth has added notes of his own, containing a 
most CKcell eB t summary of all the law beariag on 
•that bcaach of his subject to which the ' Opidons ' 
aefer." 

Wxem the UlW ICAaAzm and IiAW 



"Mr. Fonyth has largely and beneficially added 
'Restores. His work may be regarded as in 
msc a coadnnadoa of ' Chalmers's Opinions 
•f Eaiiaeat I^iwyers.' . . . The constftudonal 



la one tiiick volume, 8to., 1869, price 32/., doth, 

THE LAW OF RAILWAY COMPANIES. 

Conprtsiog the Companies Clauses, the Lands Clauses, the Railways Clauses Consoli- 
dation Acts, the Railway Companies Act, 1867, and the Regulation of Railways 
Act, 1868 ; with Notes of Cases on all the Sections, brought down to the end of 
the year 1868 ; together with an Appendix giving all the other material Acts 
relatwg to Railways, and the Standing Orders of the Houses of Lords and 
Commons ; and a copious Index. By Henry Godefroi, of Lincoln's Inn, and 
John Shoett, of die Middle Temple, Barristers-at-Law. 



'^The tkle of diis book is the best possible 
explanatioB of its contents. Here we have all the 
statutes affecting Railway Companies, with the 
standing orders of Padiaaient, in a volume exqui- 
sitely printed, and of most convenient dta and 



form. . • . We believe that we have said enough 
to ^owthat this book will prove to be of pre- 
eminent valne to practitioners, bodi before Parlia- 
mentary committees and in the Courts or Law and 
Equity."— Jl.««f yammoL 



In 8vo., price 2/. 6^., 

MORIARTY ON PERSONATION AND DISPUTED IDENTITY 

AND THEIR TESTS. 
In a handy volume, crown Svo., 1870, price los. Sd,, doth, 

THE LAW OF SALVAGE, 

As administered in the High Court of Admiralty and the County Courts ; with the 
Principal Authorities, English and American, brought down to the present time ; 
and an Appendix, containing Statutes, Forms, Table of Fees, etc. By Edwyn 
Jones, of Gray's Inn, Barrister-at-Law. 

is a complete ^ide, and is full of informadon 
Upon all phases of die subject, tersely and clearly 
written.'* — Liverp00l yournal oj Comm^rct, 



** This book will be of infinite service to lawyers 
practising in the maridme law courts and to tnose 
engaged in shipping. In short, Mr. Jones's book 



In 8yo., 1867, price u., sewed, 

LLOYD'S BONDS: THEIR NATURE AND USES. 

By Henry Jefferd Tarrant, of the Middle Temple, Banister-at-Lawt 



sravEm « XATm, bell tabd, xiiiplb bab. 
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/« cctavo^ \Z*i% price loj., ^/(7/^, 

THE FBIRGIPLES OF BAMBDFT6T. 

WITH AN APPENPIX. 

» CONTAINING :• 1 ;• 

THE OENSRAIt RULES of 1870, 1871, 1873, «Ad 1878, 

Scale of Costs, and the Bills of Sale Act, 1878. 

BY 

EICHAED BINGWOOD, B.A., 

Of the Middle Temple^ Esq,, Barrister-at'Lam ; late Scholar of lyinify Coilegey Dublin, 

"The author of this convenient handbook sees the point upon which we in»st elsewhere in regard to 

the chief aim of any system of Bankruptcy Law whidi should deseiVe the title of National 

There cm be no question that a sound measure of Reform is greatly needed, and would be welcomed by 
all parties in the United Kingdom. Pending this amendment it is necessary to know the Law as it is, 
and those who have to deal wim the si^bject in any of its practical legal aspects will do well lo consult 
Mr. Ringwood's unpretending but useful volume,*'— Z-tfw Magazine. 

** Mr. Ringwood tells us in his preface that his work is chiefly intended for students, and it will no 
doubt be useful to them. On the odier hand, the 'principles of bankruptcy ' are not dealt with by 
Mr. Ringwood in the way we expected from the title of his b(rak, which is, in fact, the Bankruptcy Act of 
Z869 itself arranged — 06 doubt at considerable labour— in about the most convenient form in wnich it can 
be. presented to the student. The Table of Cases is carefully prepared, reference being made in each case 
to all the contemporary law reports. Mr. Ringwood has fairly and concisely stated the new and the old 
law as to bills of sale, and as to the rights of trustees in bankruptcy in connection therewith." — Law Times. 

** The above work is written by a distinguished scholar of Trinity College, Dublin. Mr. Rinj^ood 
has chosen a most difficult and unattractive subject, but he has shown sound judgment and skill in the 
manner in which he has executed his task. His book does not profess to be an exhaustive treatise on 
bankruptcy law, yet in a neat and compact volumo we have a vast amotmt of weU*digested matter.' The 
reader is not distracted and puzzled by having a long list of cases flung at him at the end of each page, as 
the general efiect of the law is stated in a few well-selected sentences, and a reference given to the leading 

decisions only on the subject An excellent index, and a table of cases, where references to four 

sets of contemporary reports may be seen at a glance, show tiie industry and care with which the work 
has been done." — Daily Paper, 

Lately published^ in royal i2mo.y price i^r., clothy 

A CONCISE TREATISE 

UPON 

THE LAW OF BANKRUPTCY. 

WITH AN APPENDIX, 

CONTAINING 

THE BANKBUFTCY ACT, 1869; GENEBAIi BULEB OF 1870, 

1871, 1873, Airo 1878 ; 

Forms of 1870 and 1871 ; Scale of Costs ; the Debtors Act, 1869 ; 
Debtors Act, 1878 ; and Bills of Sale Act, 1878. 

BY 

EDWAED T. BALDWIN, MA., 

Of the Inner Temple^ Barrister-at-Law, 



« 



Mr. Baldwin cannot expect^ nor indeed does he appear to have attempted, to supersede the exhaustive 
treatises of Williams and Robson, but he has succeeded in compiling a really useful compendium of an 
exceedingly dry but widely important department of the Law, which will be found a convenient manual 
for the merchant as well as the lawyer. . . . Opposite each section of the Act of 1869^ ^ « marginal 
reference to the page of the treatise in which the subject matter is discussed, and facility of reference U 
further aided by an Index covering fif^ P^ges of the book."— -/.atcf Magazine and Review. 

*' We are very favourably impressed with this work, which has been growing in popularity since its 
publication, and it is one which must be most useful both to the student and the practitioner. As to (be 
student, he has only to look to the last Examination on the subject of Bankruptcy to see how usefull y 
Mr. Baldwin's work came in.**~~ Lattf Studenfs Journal. 
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THX LAW or COBPOBATZON& 

Id one nAvant of One Thoafaad Paget, rojral 8vo.» price 421^ doth, 
-rf TREATISE ON THE DOCTRINE OF 

ULTRA VIRES: 



All laveetlgiMion of the Mndpks whidi Limit tke Capacities, Powen, and Liabilities of 

€orporatton0, 

AVD MOBE nPEOIAIXT OF 

JOINT STOCK COMPANIES. 

SECONB EDITION. 

By SEWARD BRICE, M.A., LL.D., London, 

Cf the Intur Temple^ Barrister^' Law^ 



REVIEWS. 

**D*MpiU Ut unfromiMmg mnd eabalisHe iiiU, and ike itekmcal nature of Us tutject, it has so 
rtcomrnftuM U*e^ to tke fr^ftstum that a second edition is called for within three vetArs/rom tke first 
pmbUeai on ; and to this call Mr, Brice has responded with the present volusne, the development of which 
in exc^u o^ its predecessor is remarkable even in the annals of law books. Sixteen hundred new cases 
kaioe Seen introdttced, and, instead of five kandred pages octavo^ tke treatise now occt^s a thousand 
very much latter pages. This increase in bulk is partly due to the incorporation with tke English hvw 
on the suhject p the more important American and Colonial doctrines and decisums—a course which we 
think Mr, Brice wise in adopting, since the judgments of American tribunals are constantly becoming 
mire frequently quoted and mere respectfully considered in our own courts, particularly on these novel 
and abstruse points of law for wkick tt is difficult to find direct authority in English reports. In the 
present specmatwe ttmes, anything reUding to yointStock Companies is of iublic importance, and tke 
points on wkick tke constitution and operation of tkese bodies are affected by the doctrine of Ultra Vires 
are just those which are most material to tke interests of tke skarekolders and of tke community at lar^e, 

'• . Some of the much disputed questions tn regard to corporations, on which lefol opinion 

is stUl divided, are partieuhsriy well treated. Thus witk reference to tke autkority clatmed by tke 
Courts to restrain corporations or individuals from applying to Parliament for fresk powers in breach 
of their express agreements or in derogation qf private rights, Mr. Brice most elaborately and ably 
reviews tke confltcting decisions on this t^parent interference witk ike rigkts of the subject, which 
threatened at one time to bring the Legislature and the Courts into a coUtsion similar to that which 
followed on the welUknoivn case of Askby v. Wkite Anotker very d^S^cult point on which 




chapter on the liabilaies of corfomtione ex delicto for fraud and other torts committed by their agents 
within the region of tkeir au^ority seems to us rrmarkably well done, reviewing as it does all tke latest 

and somewhat contradictory decisions on tke point. On the whole, we consider Mr, Brice^s 

exhaustive work a valuable addition to tke literature of the profession. — Saturday Rsvibw. 



" Tlie doctxine which ibnns the subject of Mr. 
Seward Brice's elaborate and exhaustive work is a 
remarkable instance of rapid growth in modem 
Jurisprudence. Hb book, indeed, now almost con- 
stitutes a Digest of the Law of Great Britan and 
her Colonies and of the United States on the Law 
of Corporation^a subject vast enough at home, 
but even more so beyond the Atlantic, where Cor- 

Sarations are so numerous «id so powerful. Mr. 
eward Brice relates that he has embodied a refer- 
ence in the. present edition to about x6oo new 
cases, and expresses the hope that he has at least 
referred to ' the chief caj^es.' We should think 
there can be few, even of the Forei^ Jud^ents 
and Dicta, which have not found their way mto his 
pages. Tne question what is and what is not Ultra 
Vires is one of very great importance in commercial 
countries like Ghreat Britain and the United States. 
Mr. Seward Brice has done a great service to the 
cause of Comparative Jurtsorudence bjr his new 
recension of what was from Uie first a unique text- 



book on die Law of Corporations. He has gone 
isx towards effecting a Digest of that Law in its 
relati<m to the Doctrine of Ultra Vires, and the 
second edition of his most careful and comprehen- 
sive woik ma^ be commended with equal confidence 
to the Enghsh, the American, and the Colonial 
Practitioner, as well as to the Scientific Jurist." — 
haw Mag<um$ and Seview, 

" It is the law of Corporations that Mr. Brice 
treats of (and treats of more fully, and at the same 
time more scientifically, than any woric with whicii 
we are acquainted) not the law of principal and 
agent ; and Mr. Brice does not do his book justice 
by giving it so vague a title."— £a«e Jownal. 

" A euide of very great values ' Much informatlbD 
on a difficult and unattractive subject has been 
collected and arranged in a manner which will be 
of ^reat assistance to the seeker after the law on a 

?>int involving the powers of a company."— Z«w 
ottmal, (Review of First Edition.) 



" On this doctrine, first introduced in the Common Law Courts in East Anglian Railway Co, v. 
Eastern Counties Railway Co. Brick on Ultra Vires may be read with advantage."— ywd^nw^w/ of 
Lord Justice Bramwbll in the Ccue of Eversked y. L. &» N, IF, Ry. Co, (L. R., 3 Q. B. Div. 141.} 



Just publUbred, Third Edition, in n>yal 8vd., t^f^ price 3Zr., (doth, . 

THE LAW AND PRACTWE UNDER THE COMPANIES ACTS 

1862, 1867, 1^7^ ^^ 1^77; 

AND 

THE LIFE ASSURANCE COMPANIES ACTS, 

1870 to 1872. 

Cbntaining the Statutes, with the Rules, Orders, and forms regulating Proceedings in 
the Chancery Division of the High Court of Justice, and fi:dL Notes of the 
Decisions, &c., &c. By H. Burton Bucklby, M.A., of Lincoln's Inn, Barrister- 
at*Law, and Fellow of Christ's College, Cambridge. 



* * 



This work forms a compleU Treatise on the Law relating' to Joint Stock 

Companies, 



«< 



TI16 tattt ammg^inent of the leading cases under the successive septions of the acts, and the short 
explanation of their effect, are of great use in saving much valuable time, which would be otherwise spent 
in searching the different digests ; but the careful manner in whieh Mrw Buckley has annotated the acts, 
atad placed the cases referred to under distinct headings, renders his work particularly useful to all who 
are required to advise in the complications in which the shareholders and creditors of companies frequently 

find themselves involved The Index, always an important part of a law book, is full and well 

9ixaiSiged** —Scottish journal qf yuris^rmdenc** 



In two volumes, royal 8vo., price 70tf.» cloth, 

THE LAAV 

ABLATING TO 

SHIPMASTERS AND SEAMEN. 

: tJSEIR APPQINTMBNT, DUTIES, POWERS^ RIGHTS, 

LIABILITIES AND REMEDIES. 

By JOSEPH KAY, Esa., M.A., aC, 

OF TRIN. COLL. CAMBRIDGB; AND OP THE MORTHBRN CIRCtJiT i 
SOUCrrOR-GBNBRAL OP THB COUNTY PALATINB OP DUftHAM ; ONB OP TH& JUDGBS OP THB COURT OP 

RBCORD POR THB UUNDRBD OP SALFORD; 
AND AUTHOR OP " THB SOCIAL CONDITION AND BbUCATION OP THB PBOPLB 

IN BNGLAND AND BUBOPB." 

- 

REVIEWS OF THE WORK. 



From the HAUTICAL ICAGAZINS, July* 1876. 



" It is rarely, that we fidd a book fulfilling the 
requirements of both classes; full and precise 
enough for the lawyer, and at the same time intelli- 
gible to th6 nonrlegal iindefstanding. Yet tke two 
volumes by Mr. Kaf tfm ike law nlatmg to thip^ 
'matters emd teamen wSlt w« venture to eay^ he 0/ 
equal tervice to the captain, the lawyer, and the 
Consul, in their respective capacities, and even of 



interest to the pablie generally, written as it is in a 
dear and interesting style, and treating of a subject 
of such vast importance as the rights and liabilities 
and rfelative duties of all, passengers indoded, who 
venture upon the ocean { more than that, we think 
that any able-seaman might read diat chapter on 
the crew with the certainty of acquiring a clearer 
notion of his own position on board ship. 



THE LAW RELATING TO SHIPMASTERS AND SEAMEN. 



REVIEWS OF THE WORK 




ni^jm to wotBtX amj amt oat of t^ 

«h ch the tw« wfm»,mr% arc drndcd 

ciaiif vatjaUe, vc tbcwld •oc 

that »uinkcred ckre 

TLoc the Master «iU fcad a 

diMa jcateacat of tkc lav 

pcacnJ aad particular, with regard to 

tts hcscht Craaa the mtnaemt 

tm»ad, he k bouad to look to the fcawarthuMa* of 

Ihe thip, aad to the d cB t ef t of her lof at the iaal 

port of dcuaatio*. I« Fart IV, fab 

ooRttdercd with veipocK to ne caiKix bm hens a 

dirtioct ode of faa» duplicate 

a« he k ageat of the owBcr of the au(o jiat 

Much ae the owaer of the ihip. 

" Next M order of pootioa case ' BiOs 
aad 'Stoppage ia TraiHicu.' We 



••I« 
int perttuJ ve were Moiewhat mprked to fiad the Mr. Kay 

From the UYKBPOOI* JOUBHAI. OV OOMMEBCB. 

"'TheLavrelatisi^toShipaiasteriaodScaaca' ««k beoK rahiaprd hy copioas 
^«ich k the title of a volujaiDOus aad imputta at iadeat, aad by the qnotafioo of a 
work which has just beea tsaued by M easn. Strveas ' tiea. . . . Tie wm r i k mnui it m» 
aad Hayaea, the eauaeat lawpeblishen, of L oad o a. ■ U tke a k ^ m Kmer, tkif w mw tgr, trtmuad at a i 
The author k Mr. Jos«h Kay, Q.C, aad while mi. The laagaage k dear aa 
treating generally of the law rdadflg to ahipaiasters legal staadiag of the author b a _ 

aad teamen, be refers more particularly to their ap> ' that he writes with the requisite aiMhority, aad 
pMatmcat, duties, r^ts, liabilities, aad remedka. ' that the cases anoted by him are ( 
It comku of two lajge To'oaiea^ the teat occ up y iu g ; the poiats oo wnicli he 
aearty twchre huadred pfagcs, aad the ralue of the • 

From the ULW JOXFRNAI*. 



of aulhwi- 



"Tbe author teOs tis that for tea yean he has 
beea engaged upon it. . . . Two large Tcdumes 
containing ttSi pages of text, 8i pages of appen- 
dices, 98 pages (M iadcx, aad upwards of x8oo cited 
cases, attest the magnitude of the woik drrignrd 
aad accomplished by Mr. Kay. 

" Mr. Kay sajrs that he has ' endeanmred to 



bookfo 

agents, aad consuls.' He has beea so 
aoc to add lawyers to die fist of his pnpik : but kh 
work m3l^ we Hunk, he welcemed fy Imwfert wk^ 
have to de wUh sk^pb^ irauumchOHs, abmatt 
ecrdiaUy at it nmdeMbtedfy vnB be by tkme 
»ceufj tkeir bmtimess m tke£reat 



In crown I2ma, 1876, price 12/., dotfa. 



OM THX 

LOCUS STANDI OF PETITIONERS AGAINST PRIVATE BILLS 

IN PARLIAMENT. 

TI3:i K/33 EDITI OIJT. 

By JAMES MELLOR SMETHURST, Esa., of Trinity CoUt^e, Cambric^ M.A^ 

and of the Inner Temple, Barrister-at-Law. 

3 vols. 4to., 1876-77, $/. Sj., calt 
TH£ 

PRACTICAL STATUTES OF NEW ZEALAND. 

WITH NOTES AND INDEX. 
Edited by G. B. Barton, of the Middle Temple, Barrister-at-Law, 

THE NEW ZEALAND JURIST (NEW SERIES). 

JOURNAL AND LAW REPORTS. Published Monthly. 

Edited by G. B. Barton, Batrister-at-Law, Dunedin, New Zealand. 

The Reports include all cases of importance argued and determined in the Court of 
Appeal of New 2^aland, and in the Supreme Court in its various Districts. 
THE New Zealand Jurist is the only Legal Journal published in New Zealand. 
Orders for the " Jurist " will be received by 

STEVENS & HAYNES, BELL YARD, TEMPLE BAR, LONDON. 
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In one thick yolume, 8vo., 1875, pi^ce 25J., cloth, 

THE PMNOIPLES OF THE LAW OF RATING 

of HEREDITAMENTS in the OCCUPATION of COMPANIES. 

By J. H. BALFOUR BROWNE, * 

Of the Middle Temple^ Barrisier^'Lam ; Registrar to the RaUvaay Commissionert. 



"The tables and specimen valuations which are 
printed in an appendix to this volume, will be of 
great service to the parish authorities, and to the 
legal practitioners who may have to deal with the 
rating of those properties which are in the occupa- 
tion of Companies, and we congratulate Mr. Browne 
on the production of a clear and concise book of 
the system of Company Rating. There is no doubt 



that such a work is much needed, and we are sure 
that all those who are interested in, or have to do 
with public rating, will^ind it of great service. 
Much credit is therefore due to Mr! Brovme for his 
able treatise — a work which his escperience as 
Registrar of the Railway Commission peculiarly 
qu^ified him to undertake/'— ^aw Magassifte» 



In Svc, 1875, V^^ 7^' 6</., cloth, 

THE LAW OF USAGES and CUSTOMS: 

SI j^ractfcal Hato Ctact« 

By J. H. BALFOUR BROWNE, 

0/ the Middle Temple, Barrister-^t'Lcew ; Registrar to the Railway Commissionert, 

" We look upon this treatise as a valuable addition to works written on the Science of "LsLvr"— Canada 
Law youmal, 

" As a tract upon a very troublesome department of Law it is admirable— the principles laid down are 
sound, die illustrations are well chosen, and the decisions and dicta are harmonised so far as possible, and 
distinguished when necessary." — Irish Law Times. 

" As a book of reference we know of none so comprehensive dealing with diis particular branch of 
Common Law In diis way the book is invaluable to the practitioner." — Law Magazine, 

In one volume, Svo., 1875, pi^ce i8f., cloth, 

THE PBAOTIOE BEFOEE THE EAILWAT OOMMISSIONEES 

iraDEE THE EEGULATION OP EAILWAYS A0T8, 1873 and 1874 ; 

With the Amended General Orders of the Commissioners, Schedule of Forms, and Table 
of Fees : together with the Law of Undue Preference, the Law of the Jurisdiction 
of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of 
Forms of Applications, Answers and Replies ; and Appendices of Statutes and Cases. 

By J. H. BALFOUR BROWNE, 

Of the Middle Temple, Barrister^t-Law, and Registrar to the Railway Commissioners, 
" Mr. Browne's book is handy and convenient in 
form, and well arranged for the purposes of refer- 
ence: its treatment of the subject is fully and 



carefully worked out : it is, so far as we have been 
able to test it, acairate and trustworthy. It is the 



work of a man of capable legal attainments, and by 
of&cial position intimate with his subject ; and we 
therefore think that it cannot fail to meet a real want 
and to prove of service to the legal profession and 
the public."— Zaw Magaxine, 



In 8vo., 1876, price 7^. 6^., cloth, 

ON THE COMPULSOEY PURCHASE of the TJlTOERTAnNGS 

OF 00MFA5IES BT OOBPOBATIONS, 

And the Practice in Relation to the Passage of Bills for Compulsory Purchase through 

Parliament By J. H. Balfour Browne, of the Middle Temple, Barrister-at-Law ; 

Author of "The Law of Rating," " The Law of Usages and Customs,** &c., &c. 

" This is a work of considerable importance to all 
Municipal Corporations, and it is hardly too much to 



say that every member of these bodies should have 
a copy by him for constant reference. Probably at 
no very distant date the property of all the existing 
gas and water companies will pass under municipal 
control, and therefore it is exceedingly desirable 
that tiie principles and conditions under which such 
transfers ought to be made should be clearly under- 
stood. This task b made easy by the present volume. 
The stimulus for the publication of such a work 
was given by the action of the Parliamentary 
Committee which last Session passed the preamble 

Lof the ' Stockton and Middlesborough Corporations 
Water Bill, X876.* The volume accordingly con- 
tains a full report of the case as it was presented 



both by the promoters and opponents, and as this 
was the first time in which the principle of com- 
pulsory purchase was definitely recognbed, there 
can be no doubt that it will long be regarded as a 
leading case. As a matter of course, many inci- 
dental points of interest arose during the progress 
of the case. Thus, besides the main question of 
compulsory purchase, and the question as to whether 
there was or was not any precedent for die Bill, the 
questions of water compensations, of appeals from 
one Committee to anotner, and oUier kindred sub- 
jects were discussed. These are all treated at length 
by the Author in the body of the work, which is 
thus a complete legal compendium on the large 
subject with which it so ably deals." 
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Now mdf, in 9vo., ti78, price 6r^ dod^ 

THE LAW RELATING TO CHARITIES, 

EfepeeUUj with Beftrence to the YftttcBlgr and CoostniGticm of 

• CHARITABLE BEQUESTS awd CONVEYANCES. 

BY 

FEBDINAIID H. WHITEFOBD, of lonoolu'a Ixm, Barrkter-al^Law. 

laige portion of the text, together with the ex- 
pUnations pertinent to them. The general tenor 
of Mr. Whiteford's work is that of a digest of Cases 
rather than a treatise, a feature, however, which 
will not diminish its usefulness for purposes of 
reference." — L«iw Mtt^azin* and Rrmew. 



"The Law relatins to Charities by F. M. 
Whiiefofd. con ti ins a Brief but dear exposition of 
the law reialisg to a class of bequests in which the 
Intentions of donors are often frustrated by un- 
acquaintance with the Statutory provisions on the 
subject. Decisions in reported Cases occupy "a 



|a 8Ta» 187s, price 7/. W,« doth, 

AN EPITOME AND ANALYSIS 



or 



SAVIGNY'S TREATISE ON OBLIGATIONS IN ROMAN UW. 

By ARCHIBALD BROWN, M.A. 

Edin. and Oxon., and B.C.L. Ozon., of tiie Middle Temple, Barrister-at-Law. 



"Mr. Ardubald Brown deserves the thanks 
of all interested in the seience of law, whether 
as a >tudy or a praetke, for hb edition of 
Herr von Savigny's great work on 'Obligations.' 
Mr. Brown has andertaken a double task---the 
tnmslation of his author, and the analysis of his 
author's matter. That he has saraeeded in reducing 
the bulk of the ori^al will be seen at a glance ; 
the Fresirik translation consisting of two volumes, 
with some five hundred pages apleoe, as compared 
with Mr. Brown's thin volunke of a hundred and 



pages. At the same time tlie pidi of Von 
y'sm 



fifty _ 

Savignys matter seems to be very successfully pre- 
servM, aothioff whidi m^t be useful to the 
Engfish reader being anpanndy omitted. 

''The new edition of Savigny will, we hope, be 
exteasiv«ly read and referred to by English lawyers. 
If it is not, it will not be die fimk of uie trandator 
and epitomiser. Far less will it be the fault of 
Savigny himself, whose clear definitions and accu- 
rate tests are of great usi to the legal practidbner/* 



THE ELEMENTS OF ROMAN LAW. 



In az6 pages 8vo., 9875, price lof., doth. 



A CONCISE DIGEST pP THE INSTITUTES 

GAIUS and' JUSTINIAN, 

H^h copious References arranged in Parallel Columns^ also Chronological and 

Analytical Tables^ Lists of Laws ^ ^c, ^c. 

Primarily designed for the Use of Students preparing for Examination at 

Oxford, Cambridge, and the Inns of Court. 

By SEYMOUR F. HARRIS, B.CU M.A„ 

or WOKCBSTKK COLLBGS, OXFORD, AND THB INNSR TBMPLB, BARRI8TKR^T-«^W ; 
AUTHOR OF " ITNIVBRSmSS ANp LBGAL BDCCATION." 



**Mr, Harrises digest ought to have very great success among knv students both in the 
Inns of Court and the Universities, His book gives erndence of praiseworthy accuracy 
and laborious condensation!^ — Law JOURNAL. 

" This book contains a summary in English of the elements of Roman Law as contained 
in the works cf Gains and Justinian^ and is so arranged thai the reader can at once see 
what are the opinions of either of these two writers on each point. From the very exaet 
and cucurate references to titles and sections given he can at once refer to the original 
Writers. 7 he concise manner in which Mr, Harris has arranged his digest wiU render 
it most useful^ not only to the students for whom it Tvas originally written^ but also to those 
persons who^ though they have not the time to wade through the larger treatises of Poste^ 
Sanders^ Ortolan^ and others ^ yet desire to obtain some knowledge oj Roman LawJ*^ — 
Oxford and Cambridge Undergraduates' Journal. 

** Mr, Harfis deserves the credit of having produced an epitome which wiU be of service 
to those numerous students who hctve no time or sufficient ability to analyse the Institutes for 
thetnselves,^* — ^;Law Times. 
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Fifth Editum, in 8to., l88o, price 25^., doth, 

THE PRINCIPLES OF EQUITY. 

3ntenlirli for tfie Wlfit of &tulientjS anH t|ie t^tofejSjSfon. 

By Edm OKD H. T. Snsll, of the Middle Temple, Barrister-at-Law. 

FIFTH EDITION. 

TO "^^ihiioh: is .a.ididbid 

AM EPITOME OF THE EQUITY PRACTICE. 

SECOND EDITION. 

Bf Archibald Brown, M.A. Edin. and Oxon., and B.C.L. Oxon., of the Middle 
Temple, Barrister-at-Law ; Author of " A New Law Dictionary," " An Analysis 
of Savigny on Obligations," and the " Law of Fixtures." 



REVIEWS. 

" Rardy has a text-book attained mora complete atd rapid success than Snell's ' Prindples of Equity,' 
of whidi a fifth edition has just been issued."— iLtftv Timtt, 

'* Seldom does it happen that a work secures so great a reputation as diis book, and to Mr. Brown is 

due the credit of keeping it up with the times It is certainly the most comprehensive as well as 

the best woik on Equity Jurisprudence in existence." — Oxford a$uLCambridge Undergraduates youmal. 

** The changes introduced by the Judicature Acts have been well and fully explained by the present 
edition of Mr. Snell's treatise, find everything necessary in the way of revbion has beenloonsdentiously 
accomplished. We perceive the fruitful impress of the ' amending hand ' in every page ; the results of 
the dedsions under the new system have been carefully explained, and engrafted into the original text ; 
and in a word, Snell's work, as edited by Mr. Brown, has proved the fallacy of Bentham's description of 
Equity as ' that capricious and inconsistent mistress <^ our fortunes, whose features no one is able to 
delineate.' He has added a book, comprising 237 pages, on the present 'Practice in Equity,' as to 
which he observes that it ' will be probably found by students very serviceable, and by practitioners very 
handy and convenient, seeing that it embodies the whole procedure (even in its minutest details), and at 
the same time collects it all together under efficient practical headings, Mrith their sub-divisions, so much so 
that everything may be found in the ' Practice ' without either difficulty of search or diversity of 
reference.' This, on the whole, accurately describes the general character and quality of that portion of 
the work ; but at the same time, we must say that it cannot wdl claim to be much more than a skil/id 
fricii of the procedure as formulated and prescribed by the Acts and Rules themselves, with a few 
exceptions, but without anything like an expanded treatment such as might render that portion of the 
work equal to the portion dealing with the principles of equity. Suggested, however, by the necessities 
experienced by Mb writer in his own practice, it will doubtless prove useful to others in an equal degree ; 
and it certainly forms a valuable and much-needed supplement to Mr. Snell's work." — Irish Law 'limes. 



" We know of no better introduction to the Principles of Equity.** — 
Canada Law Journal. 

"Within the ten years whidi have dapsed since the appearance of the first edition of this work, its 
reputation has steadily increased, and it has long since been recognised by students, tutors and practitioners, 
as the best elementary treatise on the impcrtaat and difficult branch of the law which forms its subject. 
In editing the fourth edition, Mr. Brown,, while ' working up the language and contents of the book to 
the level of the new procedure introducea oy the Judicature Acts,' noting changes of the law, and 
oorrteting minor errors, has wisdy abstained from interference with the general character of the woik, 
whid\ equally with its lucidity and trustworthiness has shared in gaining the approval of the profession. 
Hut he hai added a now feature in an Epitome of the Practice in Equity which forms a valuable comple- 
ment to the • Principles,' equally useful to the young practitioner and to the student, by whom Prindples 
and Practice should be concurrently studied. We think Mr. Brown is to be congratulated on having 
produced a really uaeful Epitome, which while not attempting to supersede the larger Practices, will be 
fouwd A iitfe gxdde to the Practitioner in all ordinary proceedings."— Zow Magazine and Review, 
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In one yolume, 8vo., 1874, P^ce i&r., cloth, 

PRINGIPLES OF GONVEYANGING. 

AN ELEMENTARY WORK FOR THE USE OF STUDENTS. 

By Henry C. Dkanb, of Lincoln's Inn, Barrister-at-Law, sometime Lecturer to the 

Incorporated Law Society of the United Kingdom. 

" Mr. Deaae is one of the Lecturers of the Incorporated Law Society, and in his elementary work 
intended for the use of students, he embodies some lectiures given at the hall of that society. It would 
weary our readers to take them over the ground necessarily covered by Mr. Deane. The first part is 
devoted to Corporeal Hereditaments, and the second to Conveyancing. The latter is prefaced by a very 
interesting ' History of Conveyancing/ and for practical purposes the dbapter (Ch. a. Part II.) on 
Conditions of Sale is deddedly valuable."— Z«w Times, 

** We hope to see this booky like Snelts Equity ^ a standard class-book in 
all Law Schools where English law is taught.** — Canada Law Journal. 



** It seems essentially the book for young convey- 
ancers, and will, i)robably, in many cases supplant 
Williams. It is, in fact, a modem adaptation of 
Mr. Watkin's book on conveyancing, and is fully 
equal to its prototype.''— /rir^ Iahw Times. 

"Extremely useful to students, and especially 
to those gentlemen who are candidates for the 
various legal examinations. There are so many 



questions set now on case law diat they would do 
well to peruse this treatise of Mr. Deane'Sj and use 
it in conjunction with a book of questions and 
answers. They wiU find a considerable amount of 

auity case law, especially in the second part of 
r. Deane's book, which comprises in substance 
some lectures delivered by the author at the Law 
Institution." — Law yourtuU. 
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In 8vo., price dr., doth. 



Summary of the Law and Practice 

in Admiralty. 

FOR THE USE OF STUDENTS. 
By EUSTACE SMITH, 

Of the Inner Temple; Author of **A Summary of Company Law.'* 

" It is however, in our opinion, a well and carefully written little woric, and should be in the hands of 
every student who is taking up Admiralty Law at the Final." — Law StudeHt^ yaumoL 

** The divisions of his book are sensible, his language is concise, and he has succeeded, without over- 
wdghting any part of it, to give the student a very just appreciation of the origin of the Courts of 
Admiralty, the claims that can be enforced in them, and the mode of practice as it at present exists. 
Altogether Mr. Eustace Smith has turned out a book in a small compass which is to be commended."— 
ArUcUd CUrkt' Jcumal. 

" Mr. Smith has a happy knack of compressing a large amount of useful matter in a small compass, the 
^^^^f «.».Jr ^i\\ doubtless be received with satisfaction equal to that -•••'* — '•J-^ »«s- «««».•««« • c.mmanr » 
Oxford and Cambridge Uudergraduatef JournaL 



present w(u|f will doubtless bejreceived with satisfaction equal to that with which his previous ' Summary 
has been inRt." — ' 



In Svo., price dr., cloth, 

A Summary of the Law and Practice in 

the Ecclesiastical Comts. 

FOR THE USE OF STUDENTS. 

By EUSTACE SMITH, 

Of the Inner Temple ; Author of ** A Summary of Company Law," and " A Summary 

of the Law and Practice m Admiralty." 

" His object has been, as he tells us in his preface, to give the student and general reader a fair outline 
of the scope and extent of ecclesiastical law, of the pnnciples on which it is founded, of the Courts by 
which it is enforced, and the procedure by which these Courts are regulated. We think the book well 
f oUils its object. Its value is much enhanced by a profuse citation of authorities for the propositions 
contained in W*—Bar Examination youmal. ^ 

In 8vo., price dr., cloth. 

An Epitome of the Laws of Probate and Divorce, 

FOR THE USE OF STUDENTS FOR HONOURS EXAMINATION. 

Bv J. CARTER HARRISON, SoLiaxoR. 



Second EditioDu In one Tohune^ Sro,, prict aor,,, d«tb^ 

PRINCIPLES OF THE COMMON LAW. 

INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION. 

SECOND EDinOV. 

By JOHN INDERMAUR, Solicitor, 



AUTHOR OF **A MANUAL OF THE PRACTICE OF THE SUPREME COURT, 
*' EPITOMES OF LEADING CASES," AND OTHER WORKS. 



i> 



"Mr. Indermaur renders even Uw Ught reading. He not only possesses the 
fecnlty of judidoBS selection, but of lucid exposition and felidtons illnstration. And 
while his works aie all thus characterised, his 'Prindples of the Common Law* 
especially displays those featoiea. That it has aheady reached a second edition, 
testifies that our estunate of the work on its first appearance was not unduly ferourable, 
highly as we then signified approval; nor needs it that we shofdd add anythii^ 
to that estimate in reference to the general scope and execution of the work. It only 
remains to say, that the present edition evinces that every care has been taken to insure 
thorough accuracy, while including all the modifications, in the law that have taken 
place since the original publication ; and that the references to the Irish decisions which 
have been now introduced are calculated to render the work of greater utility to 
practitioners and students, ^M English and Irish." — IrisA Law Times, 

** This work, the author tells us in his Pre/ace^ is written mainly with a view ia the 
examinations of the IneorporaUd Law Society ; bui we think it is likely to attain a wider 
usefulness. It seems, so far as we can judge from the parts we have examined^ to be a 
careful and clear outline of the principles of the common law. It is very readable; and 
not only students, but many practitioners and the public might benefit 'by a penpal of its 
pages,** — Solicitors* Journal. 

**Mr. Indermaur has very dear notions of what a law student should be taught to 
enable him tapass the examinations of the Incorporated Law Society. I|t.this, his last 
work, the law is stated carefiiHy and accurately, and the book will probably prove 
acceptable to students." — Law limes, 

" Mr. Indermaur's book will doubtless be found a usefiil assistant in the legal pupil 
room. The statements of the law are, as far as they go, accilrate, and have been skiHully 
reduced to the level of learners. Mr. Indermaur possesses one great merit of an instructor 
— ^he is able to bring out the salient points on wide subjects in a tdling manner." — Law 
Journal, 

" Mr. Indermaur has acquired a deservedly high reputation as a writer of convenient 
epitomes and compendiums of various branches of the Law for the use of students. 
Within the limite which the author has assigned to himself, he has certainly given proof 
of praiseworthy industry, accuracy, and clearness of exposition, which cannot fail to be 
of the greatest advantage to the law student. The practising solicitor will also find this 
a very useful compendium. Care has evidently been taken to note the latest decisions 
on important points of kw. A full and well-constructed index supplies every facility 
for ready reference." — Law Magamie^ 
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Second Edition, nearly ready, in 8vo., price cloth, 

A MANUAL or THE PRACTICE OF THE SUPREME COURT 

OF JUDICATURE, 

In the Queen's Bench, Common Pleas, Excheqirer, and Chancery Divisions. Intended 
' for the use of Students, By John Indsrmaur, Solicitor.' 

" This is a very useful student's book. It is clearly written, and gives such informatioii as the student 
requires, without bewildering him with details. The portion relating to the Chancery Division forms an 
excellent introduction to the elements of the practice, and nmy be advantageouslY used, not only by 
articled clerks, but also by pupils entering the cnambers of equity draftsmen."— vS'^/^V^rj' journal. 

^ "Intended for the use of^ students, this book is executed with tbftt accurate^ knowledge and care ^ifch 
distinguish Mr. Indermaur. It treats carefully of the steps to be taken in the several divisions, and in the 
appendix is glx'en a table of some of die principal times of proceedings. Not only the student but the 
practitioner will find this little volume of use."— ^zv Timn, 

Fourth Edition, in Svo., X877, price 6j.^ doth, 

kH EPITOME OF LEADING COMMON LAW CASES; 

WITH SOME SHORT NOTES THEREON. 

Chiefly intended as a Guide to " Smith's Leading Cases." By John Indbrmaur, 

Solicitor (Clifford's Inn Prizeman, Michaelmas Term, 1872). 

" We have received the third edition of the ' Epitome of Leading Common Law Cases,' by Mc Inder* 
maur. Solicitor. The first edition of this work was published in February, 1873, the second in April, 1874, and 
now we have a third edition dated September, 1875. No better proof of the value of this book can be fur- 
nished than the faict ths^ in less than three years it has reached a third edition."— i^«w yourmal. 

Fourth Edition, in 8vo., 1881, price 4;., cloth, 

AN EPITOME OF LEADING CONVEYANCING' AND 

EQUITY CASES; 

WITH SOME SHORT NOTES THEREON, FOR THE USE OF STUDENTS. 
By John Indermaur, Solicitor, Author of "An Epitome of Leading 

Common Law Cases." 

"We have received the second edition of Mr. Indermaur's very useful Epitome of Leading Convey- 
ancing and Equity Cases. The work is very well done." — Law Ttmes. 
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The Epitome well deserves the continued patronage of the clas»~StudentS'-'for whom it is especially 
inten de d. Mr. Inderma ur will soon be known as t he "Students* Frv eaiL* " —Ca$uula Ltvw y oumal. 

Third Edition, in 8vo., 1880, price 5^., cloth, 

SELF'PREPARATION FOR THE FINAL EXAMINATION. 

CONTAINING A COMPLETE COURSE OF STUDY, WITH STATUTES, 

CASES, AND QUESTIONS; 
And intended for the use of those Articled Clerks who read by themselves. 

By John Indermaur, Solicitor. 

** la dus edition Mr. Indermaur extends his counsels to the whole period from die intermediate 
examination to the final. His advice is practical and sensible : and if the course of study he recommenda 
is intelligently followed, the articled clerk will have laid in a store of legal knowledge more than sufficient 
to carry him through the final examination. ''—^^/ftr/Z^yrx* Journal. 

" This book contains recommendations as to how a complete course of study for the above examination 
should be carried out, with reference to die particular books to be read seriatim. We need only remark 
that it is essential for a student to be set on the right tack in his reading, and that any one of ordinary 
ability, who follows the course set out by My. Indermaur, ought to pass wiA great credit.**— Z^w Journai, 

In 8vo., price ^. 6d.^ cloth, 

Self - Preparation for the Intermediate Examinations, 

As it at present exists on Stephen's Commentaries. Containing a complete course of 
Study, with Statutes, Questions, and Advice as to portions of the book which 
may be omitted, and of portions to which special attention should be given, and in- 
tended for the use of all Articled Clerks who have not yet passed the Intermediate 
Examination. By John Indermaur, Author of " Principles of Common Law," 
and other works. 

In 8yo., 1875, price 6j., cloth, 

THE STUDENT'S GUIDE TO THE JUDICATURE ACTS. 

AND THE RULES THEREUNDER : 

Being a book of Questions and Answers intended for the use of Law Students. 

By John Indermaur, Solicitor. 
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Second Edition. In 8yo., price 26r^ doth, 

A NEW LAW DICTIONARY, 

AMD 

institute of t^e toiiole Eato ; 



EMBRACING 



FRENCH AND LATIN TERMS AND REFERENCES TO THE 
AUTHORITIES. CASES, AND STATUTES. 



SECOND EDITION^ revised throughout^ and considerably enlarged. 

By ARCHIBALD BROWN, 

M.A.Edin. and Oxon., and B.C.L. Oxon., of the Middle Temple, Barrister-at-Law; Author 
of the " Law of Fixtures,'' " Analysis of Savigny's Obligations in Roman Law," &c. 

Re^rle^vrfli o^ tJie Seoond Edition. 

'' So far as we have been able to examine the wark^ it seems to have 
been most carefully and accurately executed^ the present Edition^ besides 
containing much new matter^ having been thoroughly revised in consequence of 
the recent changes in the law ; and we have no doubt whatever that it will be 
found extremely useful y not only to students and practitioners y but to public 
men^ and men of letters,"* — Irish Law Times. 

" Mr. Brown has revised his Dictionary^ and adapted it to the changes 
effected by the fudicature Acts, and it now constitutes a very ireful work to 
put into the hands of any student or articled clerk, and a work which the 
practitioner will find of value for referenced — Solicitors' Journal. 

'' // will prove a reliable guide to law students, and a handy book of 
reference for pracHtumersJ* — Law Times. 



" This work, laborious and difficult as it 
was, has been admirably carried out, and 
the work is really what it professes to be, 
a complete compendium. An index to a 
dictionary is a novelty, but from the excep- 
tional nature of the contents an index was 
likely to be most useful, and accordingly Mr. 
Brown has prefixed to the book a copious 
index by which a student can at once turn to 
the main body of the work and obtain the 
information he requires. Authorities and 
cases are abundantly cited, and Mr. Brown 
can claim with justice to call his book an 
institute of the whole law.'' — Standard, 

" In a modest preface Mr. Brown intro- 
duces us to a rather ambitious work. He 
has endeavoured to compress into less than 



four himdred pages the whole law of Eng- 
land, and has evidently bestowed mudi 
pains on the execution of the task. He 
does not, however, aim at anything higher 
than rendering a service to students prepar- 
ing for the Bar or for the lower branch of 
the profession, and there can be no doubt 
that he has produced a book of reference 
which will be useful to the class he has had 
in view. Mr. Brown has perhaps done 
about as much as any one, not a rare 
genius, could do, and his Dictionary will be 
serviceable to those who are in want of hints 
and references, and are content with a 
general idea of a law or legal principle. It 
IS a handy book to have at one's elbow. 
— Saturday Review, 
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In 8vo., price I2J., cloth, 

LAW OF FIXTURES. 

Third Edition. Including the Law under the 



AGRICULTURAL HOLDINGS ACT, 1875, 

IncorporatiM^ thg ^ncipal American Decitums, and generally bringi$ig the lam down to the pretent tuna. 
By ARCHIBALD BROWN, M.A. Edin. and Oxon., and B.C.L. Oxon., 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 



" The decisions eiven since the second edition of 
this work was published in the important cases 
of Ex parte Daglish, in re Wilde, and Ex parte 
Barclay, in re Joyce, and several other further 
decisions of the Courts on the Law of Fixtures, 
have rendered a third edition desirable. The author 
has taken the ojiportunity to recast the general 
form of his treatise. . • . We have already 
adverted to the recent cases of Ex parte Daglish, 
in re Wilde, and Ex parte Barclay, in re Joyce, 
The author treats of them at some length ; and the 
conclusion at which he arrives is very important. 



and daims the attention of legal draftsmen and 
solicitors. 

" We have touched on die principal features of diis 
new edition, and we have not siiace for further 
remarks on the book itself: but we may observe 
that the particular circumstances of the cases cited 
are in all instances sufficiently detailed to make the 
principle of law clear ; and though very many of the 
principles given are in the very words of the judges, 
at the same time the author has not spared to deduce 
his own observations, and the treatise is commend- 
able as well for originaUty as for laboriousness." 
— Law youmal. 
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Second Edition, in 8vo., price 20s., cloth. 

PRINCIPLES OF THE CRIMINAL LAW. 

INTENDED AS A LUCID EXPOSITION OP THE SUBJECT FOR THE USE 

OF STUDENTS AND THE PROFESSION. 

By SEYMOUR F. HARRIS, B.C.L., M.A. (Oxon.), 

Author of *' A Concise Digest of the Institutes of Graius and Justinian." 

SECOND EDITION. 

Revised by the Author and F. P. TOMLINSON, M.A., of the Inner Temple, 

Barrist^-at-Law. 

REVIEWS. 

** Tktre is no lack of Works on Criminal Law^ but there was room for such a useful 
handbook of Principles as Mr, Seymour Harris has supplied. Accustomed^ by his previous 
labours^ to the task of analysing the law, Mr, Harris has brought to bear upon his present 
work qualifications well adapted to secure the successful accomplishment of the object which 
he had set before him. That object is not an ambitious one^for it does not pretend to soar 
above utility to the young practitioner and the student. For both these classes^ andjor the 
yet wider class who may require a book of reference on the subject, Mr, Harris has produced 
a clear and convenient Epitome of the Law, A noticeable feature of Mr, Harries work, 
which is likely to prove of assistance both to the practitioner and the student, consists of a 
Table of OJfenceSy with their legal character, their punishment, and the statute under which 
it is if^icted, together with a reference to the pages where a Statement of the Law itnll be 
founds — Law Magazine and Review. 

"This work ptvports to contain ' a concise exposition of the nature of crime, the various offences 
punishable by the English law, the law of criminal procedure, and the law of summary convictions/ with 
tables of offences, punbhments, and statutes. The work b divided into four books. Book I. treats 
of crime, its divisions and essentials; of persons capable of committing crimes; and of principals and 
accessories. Book II. deals with offences of a public nature; offences against private persons; 
and offences against the property of individuak. Each crime is discussed in its turn, with as 
much brevity as could well be used consistently with a proper explanation of the le^ al characteristics of 
the several offences. Book III. explains criminal procedure, mcluding the jurisdiction of Courts, and 
the vuious steps in the apprehension and trial of criminals from arrest to punishment. This part of the 
work is extremely well done, the description of the trial being excellent, and thoroughly calculated to 
impress the toxcA of the uninitiated. Book IV. contains a ^ort sketch of 'summary convictions before 
magistrates out of quarter sessions.' The table of offences at the end of the volume is most useful, and 
there is a very full index. Altogether we must congratulate Mr. Harris on his adventure.*' — Law Journal. 

'* Mr, Harris has undertaken a work, in our opinion, so much needed that he might 
diminish its bulk in the next edition by obliterating the apologetic preface. The appearance 
of his volume is as well timed as its execution is satisfactory. The author has shown an 
ability of omission which is a good test of skill, and from the overwhelming mass of the 
criminal law he has discreetly selected just so much only as a learner needs to know, and has 
presented it in terms which render it capable of being easily taken into the mind. The first 
half of the volume is devoted to indictable offences, which are defined and explained in 
succinct terms ; the second half treats of the prevention of offences, the courts of criminal 
jurisdiction, arrest, preliminary proceedings before magistrates, and modes of prosecution 
and trial ; and a brief epitome of the laws of evidence, proceedings after trial, and summary 
convictions, with a table of offences, complete the book. The part on procedure will be found 
particularly useful. Few young counsel, on their first appearance at sessions, have more than 
a loose and general notion of the manner in which a trial is conducted, and often commit 
blunders which, although trifling in kind, are nevertheless seriously discouraging and 
anftoying to themselves at the outset of their career. From even such a blunder as that of 
mistaking the order in which the speeches are made and witnesses examined, they may 
be saved by the table of instructions given here,^"* — SOLICITORS* Journal. 

" Le livre de M. Seymour F. Harris est un manuel de droit criminel, destine aux ^tudiants en droit 
et suix praticiens. II contient une exposition, concise mais complete, sobre mads tr^s-daire, des faits 
punissables, des peines &lict^es par la loi, de Tor^anisation des juridictions criminelles et de la manidre 
de proc^der devant elles. Ce qui est surtout pr^cieux pour ceux auxquels cet ouvrage est destin^, c'est 
une table m^thodique des faits punis par la loi, des pemes qui leur sont applicables et des lois qui les 
prononcent. Cette table et I'indication, au bas de chaque page, du texte de loi dont le r&umd est donn^ 
dans le livre, rendront cet ouvrage indispensable k ceux qui, dans ce pays, veulent connaitre cette loi 
criminelle anglaise qui s'ecarte tant de la legislation fran^aise, et qui est toujours I'objet de la curiosity 
en m€me temps que de Tadmiration. D*ailleurs, en ce moment oil Ton soul^ve tant de questions touchant 
la repression p^nale, cette etude du droit criminel anglais est devenue indispensable. On ne pourra 
mieux la faire que dans le manuel de droit criminel dont nous parlons id et que nous ne louons que 
oomme il le mdnte." — Revue Ginirale du Droits 1878. 
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Id one Tolnme, 8n».» prioe 91: dotlv 

LEADING STATUTES SUMMARISED, 

FOR THE USE OF STUDENTS. 

By ERNEST C THOMAS, r. 

Bmoo Scholar of the Hon. Sodetj of Gray's Iqa» late Scholar of Trioitj 0>n^e, Oxford ; 
Author of ** Leading Cases in Constitutional Law Briefly Stated.'' 

" Wm doubtless prove of much use to students for whom it is hitended Any student who, 

with this brief summary as a Kuidc, canefuUy studies the enactments themselves in the Revised Edidon 
of the Statutes, cannot fall to gain a very considerable acquaintance with every branch of En^ish law.** — 
lunv Magauiiu. ^ 

" Mr. Thomas has done a usdu! piece of worie in compiling a little book which b not intended to sa^e 
students the trouble of looking at the statutes for tbemfidvcs, but which will be valuable both to guide 
them through ' the single sentences of enormous length,' of which Sir James Stephen has spoken, 
ami as a convenient book of r e f or e oci e. **— ^is/iwntfay Rttfitm, 

* This is an Ingenkma work. The author, feeling that stndentt, like a good many more esipeneiieed 
persons, are rather bothered with the gigantic bulk of our statute law, has hit upon the klea of piddng out 
more than one hundred statutes of general practical importance, and giving a summary of them. He 
divides these into three classes, and places them under the titles, 'Common Law/ ' Criminal Law,' and 
* Equity and Conveyancing/ There is an index to ^e volume, which enables the reader to find at onor 
the Act ho wants ; and the summaries seem to be accurate and sufficiently fulL Of oourse the book 
belongs to the list of ' cram ' instructors ; but it has merits beyond thoce of mere help to examination." — 
LamJoumaL 

In Svo., price dr^ doth, 

LEADING CASES IN CONSTITUTIONAL LAW 

BBIBFLT 8TATBD, WITH IHTBOBIICTIOVf EXCinifU818, AVD SOT£& 

By ERNEST C. THOMAS, 

Baeon Scholar of the Hon. Society of Gray's Inn, late Scholar of Trinity College, Oxford. 

"Mr. E. C. Thomas has put together in a slim octavo a digest of the prindpol cases illustrating Con- 
stitutional Law, that is to say, all questions as to the ri^ts or authority en the Crown or persons under it, 
as regards not merely the constitution and structure given to the governing body, but aJso the mode in 
which the sovereign power is to be exercised. In an introductory essay Mr. Thomas gives a very clear 
and intelligent survey of the general functions of the Executive, and the principles by which they are 
regulated ; and then toUowa a summary of leading cases."— ^a/«n&(> Review, 

" Mr. Thomas gives a sensible introduction and a brief epitome of the familiar leading cases." — 
Z«cv T'Imee. 

In 8vo., price &r., doth, 

AN EPITOME OF HINDU LAW CASES, 

WITH SHORT NOTES THEREON, 

And Introductory Chapters on 

SOURCES OF LAW, MARRIAGE, ADOPTION, PARTITION, AND 

SUCCESSION. 

By WILLIAM M. P. COGHLAN, 

BOMBAY CIVIL SSRVICB, JUDGB AND SBSSIONS JUDGB OF TANNA. 

" Apart, altogether,, from their professional value, these Introductorv chapters are interesting to the 
layman, as presenting a series of curiously exact photographs of every day Hindu life, which are further 
illustrated by the ruhngs of the various High Courts. We have only space to direct the readers' attention 
to the chapters on marriage, and the cases cited, for we made use of this text-book among others in 
discussing the Hindu marriage laws in our columns last year. Mr. Co|;hlan is well known as the Judge 
and Session Judge of Tanna, and as one of the closest students of Hmdu life as well as of Hindu law. 
His volume is suready a text-book to the students of Hindu law in England, and should also find a 
welcome here from practitioners, and even, through the intrinsic interest of the subject and the ability of 
treatment, from those general readers who may he interested in Indian matters."— TViwer vf India. 

** Mr. Coghlan, Judge and Sessions Judge of Tanna, has prepared an eintome of some Hindoo law cases 
as a guide to the law reports and to the standard text-books. Apart from its professional value, it presents a 
curious picture of Hindoo customs and ideas on various subjects, such as marriage, family ties, &c.''— 
Saturday Review, 

. I 
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Im a handy volume^ frkt 5x. 6^, dcth^ 

RAILWAY PASSENGERS & RAILWAY COMPANIES: 

With cm Appendix oontainins^ Addrada et Corrigenda to Nov. 1880. 

By LOUIS ARTHUR GOODEVE, of the Middle Temple, 

Barrister-at-Lftw. 

%* The Appendix can be had separxitely, price u. 

" Mr. Gaodew's Htde book is a oondce epitome of the Acts, Bye-laws, and Cases vdating to passengers 
and their personal lunage. It is {dearly written, and the reader is able speedily eoough to find any 
point upon which he d^ires to infonn himself."— Z^aw Joumal. 

" Mr. Goodeve has rendered a service to the public in making a digest of the law relalSng to railway 
passeagers, indudiag the respective duties^ rights, and liabilities of the Coapanies on the one hand and 
passengers on the other, as laid down by the statutes and the decisions of the Superior Courts. The 
various points are treated in a clear yet concise manner ; and it is to be hoped that this little work will 
be widely studied so that people may know what are their rights, and take steps to maintsun them."— 
SAiurday Revint. 

** After reading the volume with great interest* we can only say that it is dear; compact, «ad accuiate. 
Passengers who want reliabU information should consult this \)Oo\ii**--^heJUld^st, 

SUBOPEAN ABBITBATIOIf, 

■ III ■ 

Part I., price 7^. 6</., sewed, 

LORD WESTBURY'S DECISIONS. 

Reported by F&ancis S. Reilly, of lincoln's Inn, Barrister-at-Law. . 
AIiBSBT ARBITBATION. 



Parts I., IL, and III., price 25 j., sewed, 

LORD OAIRNS'S DECISIONS. 

Reported by Francis S. Reilly, of Lincoln's Inn, Barrister-at-Law. 

In 8vo., price 2ij., doth, 

A TREATISE ON THE STATUTES OF ELIZABETH AGAINST 

FRAUDULENT CONVEYANCES. 

The Bills of Sale Registration Acts, and the Law of Voluntary 

Dispositions of Property generally. 

By ^. W. MAY, B.A. (Ch.Ch. Oxford), and of Lincoln's Inn, Barrister^t-Law. 



" This treallse has not been puUished before it 
was wanted. The statutes of Elizabeth against 
fraudulent conveyances have now been in ibrce^ for 
more than three hundred y^ars. The decisions, 
under them are legion jn ntonber, and not at all 
times consistent with each other. An attempt to 
'nsduce the mass of decisions into something like 
shap^ and the exposition of legal principles in- 
volved in the decisions, under any curcumstances, 
must have been a work of ^reat labour, and we 
are pleased to observe that m the book before us 
there has been a combination of unusual labour 
with considerable professional skill. . • . We can- 
not conclude our notice of this work without saying 
that it reflects great credit on thepublishers as wefi 
as the author. The facilities afforded by Messrs. 
Stevens and Haynesfor the publication of treatises 
by rising men in our profession are deserving of 
ail praise. We feel assured that they do not lightly 
lei^d their aid to works presented for publication, 
and thuat in consequence publication by such a firm 
is to some extent a guarantee of the value of the 
work published."— Ca^uu&s Ltnw youmal. 



« Examining Mr. May's book, we fiad it con- 
structed with an intelligence ana precision which 
remier it entirely worthy of being accepted as a 
guide in this confessedly difficult subject. The 
subject is an involved one, but with clean and clear 
handling it is here presented as clearly as it could 
be. ... On the whole, he has produced a very 
useful bode of an exceptionally scientific duracter.'* 
—Solicitor^ JourfuU, 

" The subject and the work are both very good. 
The former is well chosen, new, and interesting ; 
&e latter has the quality which always distin- 
guishes original research Irom borrowed labours/' 
— American Law Revieti). 

"We arc happy to welcome his (Mr. May^s) work 
as an addition to the, we regret to say, brief cata- 
logue of law books conscientiously executed. We 
can corroborate his own description of his labours, 
'that no pains have been spared to make the book 
as concise and practical as possible, without doing 
so at the expense of perspicuity, or by the <»nisslon 
of any important points.^"— Z.«ttr Timet. 
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In one Tolnmc^ 8to., price 25/., doth, 

AN ESSAY 

OV 

THE RIGHTS OF THE CROWN 

AND THX 

PRIVILEGES OF THE SUBJECT 

3(n ttt ^ea %hotzfi of tit Eealm* 

By Robk&tG&xaicHall» of Lincoln*! Inn, Bamster-at-Law. Second Edition. Rerised 
and corrected, together with extensive Annotations, and references to the later 
Authorities in England, Scotland, Ireland, and the United States. By Richard 
LovBXJiND LovBLAND, of the Inner Temple, Barrister-at-Law. 



* This b an lotcruting and valuable book. It 
Imts of one of thoee obecure branches of the law 
which there It no great inducement for a legal 

writer to take up Mr. HaU, whose 

Artt edition was Issued in 1830^ was a writer of 
considerable power and method. Mr. Loveland's 
editing reflects the valuable qualities of the ' Essay ' 
Itself. He has done his work without pre t e ns ion, 
but in a solid and elBdent manner. The 'Sum- 
nuury of Contents' gives an admirable epitoose of 
the chief points discussed in the 'Essay/ and 
indeed. In some twenty propositions, supplies a 
useful outline of the whole law. Recent cases are 
noted at the foot of eadi page with great care and 
Accuracy, while an Appendix contains much valtt> 
able matter: faiduding Lord Hale's treatise />« 
ymrt Mmrit, about which there has been so much 
controversy, and Serjeant Merewether's karaed 
argument on the rights in tlM river Thames. Tlie 
book will, we think, take its pince as the modem 
authority on the subject. * l^m JmummL 

<*The treatise, as originally pubttdied, wasoneof 
considerable vahM, and has ever since been qnoled 
as a standard an^hoiity. Bnt as time passed, and 
Mcomnlaied, its value dimimnhed, as It was 



necessary to supplement it so laigdy by refe r enc e 
to cases since decided. A tempting opportnnity 
was, therefore, offered to an intelligent editor to 
supply this defect in the work, and Mr. Lovelaad 
has seised it, and proved his capacity in a very 
merited manner. As very good specimens of anno- 
tation, showing dear judgment in selection^ we may 
refer to the subject of aOnvion at page 109^ and the 
ric^ts of fishery at page y>. At the latter place be 
begins his notes by stating under what expscssions 
a 'several fishery' has been hdd to pnsa» pro- 
ceeding subsequently to die evidence nHuck is 
sufficient to support a daim to ownnrship of a 
fishery. The important qnesiioa under iHtat dr- 
ounutances property can be noqnved m the siul 
between htpi and low water marie is hmidly dis- 
cussed at page 77, whilst at page St we find a 
pregnant noto on dbe pmpeity of a grantee of 
wreck in goods stranded wtthm his Ebcsty. 

«* We din^ we can promise Mr. Lovdand the 

reward rar which alonr he says he 
edirioB of Hall's Essay wS prove 



" The eniirg book is masier/j."— Albany Law Journal. 



In one Tolume, Stou, price I2J;., dotih, 
A TREATISE ON THE LAW RELATING TO THE 

POLLUTION AND OBSTRUCTION OF WATER COURSES; 



Togetlier vidi a Brief Svmnaiy of tl« VaiKMB Souces of RivcB 
Bf CLEMENT HIGGINS, 1£A^ F.CSL, 



As a 
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In 8vo., Third Edition, price 25^., doth, 

MAYNE'S TREATISE 



ON 



THE LAW OF DAMAGES 



Cl^irir (Sbitbn^ 



BY 



« • 



JOHN D. MAYNE, 

Of the loner Temple, 6arrister-at-Law ; 

AND 

LUMLEY SMITH, 

Of the Inner Temple, Q.C. 



" During the twenty-two years which have elapsed since the publication of this well-known 
worky its reputation has been steadily growings and it has long since become the recognised 
authority on the important subject of which it treatsP-^\JCN Magazine and Review. 



"This edition of what has become a standard 
work has the advantage of appearing under the 
supervision of the original autnor as well as of 
Mr. Liunley Smith, the editor of the second edition. 
The result is most satisfactory. ^ Mr. Ltunley 
Smith's edition was ably and conscientiously pre- 
pared, and we are glad to find that the reader still 
enjoys the benefit of his accuracy and learning. 
At the same time the book has, doubtless, been 
improved by the reappearance of its author as co- 
editor. The earlier part, indeed, has been to a 
con^erable extent entirely rewritten. 

** Upon the general prinaples, according to which 
damages are to be assessed in actions of contract, 
HtidUy V. BaxendaU (9 "Ex. 341) still remains 
the leading authority, and furnishes the text for 
the discussion contained in the second chapter 
of Mr. Mayne's book. Properly understood and 
limited, the rule proposed in that case, sdthough in 
one respect not very happily worded, is a sound 
one, and has been repeatedly approved both in 
England and America. The subsequent decisions, 
which are concisely summarized by Mr. Mayne, 
have established that mere knowledge of special 
circumstances is not enough, unless it can be in- 
ferred from the whole transaction that the 
contractor consented to become liable to the extra 
damage. This limitation is obviously just,especially 
in the case of persons, such as common carriers, 
who have no option to refuse the contract. Mere 
knowledge on their part of special circumstances 
ought not, and, according to the dicta of the 
judges in the Exchequer Chamber in Home 
v. Midland Railway Comply (ax W. R. 481, 
L. R. 8 C. P. X3x), would not involve the carrier in 
additional responsibility. Mr. Mayne's criticism 
of the numer«nis cases in which this matter has been 
considered leaves nothing to be desired, and the 
rules he deduces therefrom (pp. 3a, 33} appear to us 
to exhaust the subject. 



" Mr. Mayne's remarks on damages in actions of 
tort are brief. We agree with him that in such 
actions the courts are governed by far looser princi- 
ples than in contracts; indeed, sometimes it is 
impossible to say they are |;ovemed by any princi- 
ples at all. In actions for injuries to ue person or 
reputation, for example, a judge cannot do more 
than give a general direction to the jury to give 
what the facts proved in their judgment required. 
And, according to the better opinion, they may give 
dams^es 'for example's sake,' and mulct a rich 
man more heavily thsin a poor one. In actions for 
injuries to property, however, 'vindictive' or 
' exemplary' damages cannot, except in very rare 
cases, oe awarded, out must be limited, as in con- 
tract, to the actual harm sustained. 

" The subject of remoteness of damage is treated 
at considerable length by Mr. Mayne, and we notice 
that much new matter has been added. Thus dbie 
recent case of Riding v. Smith (94 W. R. 487, x 
Ex. D. 9x) furnishes the author wiih an opportunity 
of discussing the well-known rule in fVard v. 
Weeks (7 Bing. axx) that injury resulting from the 
repetition of a slanaer is not actionable. The rule 
hs^ always seemed to us a strange one, if a man is 
to be made responsible for the natural consequences 
of his acts. For every one who utters a slander 
may be perfectly certain that it will be repeated. 

*' It is needless to comment ui)on the arrangement 
of the subjects in this edition, in whidi no alteration 
has been made. The editors modestly ex]u-es8 a 
hope that! all the English as well as the principal 
Irish decisions up to the date have been included, 
and we believe from our own examination that the 
hope is well founded. We may regret that, warned 
by the growing bulk of the book, the editors have 
not included any fresh American cases, but we feel 
that the omission was unavoidable. We should add 
that the whole work has been thoroughly revised."— 
Solicitor^ yaitmal, 

" This text-book is so well knovm, not only as the highest authority on the subject 
trecUed of but as one of the best text-books ever written^ that it would be idle for 
us to speak of it in the words of commendation that it desef^es. It is a work that 
no practising lawyer can do without J*^ — Canada Law Journal. 
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In Sya, price is., sewed» 

TABLE of the FOBEION MEBOANTILE LAWS and CODES 

in Force la Uw Prindpftl SUtet of EUROPE and AMERICA. By Charles 
LyoN-CiCSN, Professeur agr^ k la Factilt^ de Droit de Paris ; Professeur k 
I'Ecole libre des Sciences politiques. Trandated by Napoleon Ajlgles, 
Solicitor, Paris. 

In one yoltme, demy 8to.y price los, 6d^, cloth, 

PRINCIPLES OF THE UW OF STOPPAGE IN TRANSITU 

RETENTION. AND DEUVERY. 

By JOHN HOUSTON, of the Middle Temple, Barrister-at-Law. 



«< 



W« have no hetitation in saying, diat we dunk 
Mr. Houstcm's book will be a very oseful accession 
to the library of dther the merchant or the lawyer." 
SoUcitorr y^umal, 

' We have, indeed, met with few worlcs which so 



<«' 



mccessfully surmount die difficulties in the way of 
fliis arduous undertaking as the one before us ; for 
the language b well chosen, it u exhaustive of the 
law, awl IS systematised with great method." — 
Ammcan Ltvw Revitw, 



In 8to., price xor, 6^., doth, 
A REPORT OF THE CASE OF 

THE QUEEN v. GURNEY AND OTHERS. 

In the Court of Queen's Bench before the Lord Chief Justice Cockburn. With an 
Introduction, containing a History of the Case, and an Examination of the Cases 
at Law and Equity applicable to it ; or Illustrating the Doctrine of Com- 
mercial Fraud. By W. F. Finlason, Barrister-at-Law. 



" It will probably be a very long time before the 

{)rosecution of the Overead and uumey directors is 
brgotten. It remains as an example, and a legal 
|irecedent of considerable value. It involved me 
immensdy important question where innocent mis- 
representation ends, and where fraudulent misrepre- 
sentation begins. 

" All who perused the report of tUs case hi the 
columns of the Tiffus, must have observed the 
remarkable fulness and accuracy with which that 



duty was discharged, and nothing could be more 
natural than that the reporter ^ould publish a 
separate r«>ort in book form. This has been done, 
and Mr. Finlason introduces the rei)ort by one 
hundred pages of dissertation on the general law. 
To this we shall proceed to refer, simply remarking 
before doing so, that the charge to the jury has 
been carefufly revised by the Lord Giief Justice." 
^•Law Timet, 



i2mo., price lox. 6^., doth; 

A TREATISE ON THE GAME LAWS OF ENGUND AND WALES: 

Indnding Introduction, Statutes, Explanatory Notes, Cases, and Index. By John 
Locke, M.P., Q.C., Recorder of Brighton. The Fifth Edition, in which are 
introduced the GAME LAWS of SCOTLAND and IRELAND. By Gilmore 
Evans, of the Inner Temple, Barrister-at-Law. 



In royal 8vo., price lOf. 6^., doth, 
CnillTV DV U/AV nc Dt\/l\/n[ 



THE PRACTICE of EQUITY by WAY of REVIVOR & SUPPLEMENT. 

With Fonns of Orders and Appendix of Bills. 
By LoFTUS Leigh Pemberton, of the Chancery Registear's Ofi^ce. 

" Mr. Pemberton has, with great care, brought will probably be applied to future oases."— -^^/f- 
together and classified all these conflicting cases, eitotv youmal, 
and has, aa far as may b«, deduced principles which 

In 8vo., price 5.;., doth, 

THE LAW OF PRIORITY. 

A Condse View of the Law relating to Priority of Incumbrances and of other Rights in 
Property, By W. G. Robinson, M.A,, Barrister-at-Law. 

" Mr. Robinson's book may be recommended to I tioner with a useful supplement to larver and more 
the advanced student, and will fVunish the inacti- I complete works."— >Sl9ACKtofv' y^urtuu. 
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ELECTION JLA. A\r. 



^^%^\^^0^^^^^^0^i^^*^»^^m^^i^^^f^^^^^^»^»^*^^^^^»^^M^kJ^ 



In crown 8yo.» price i6j., doth, 
A MANUAL OF THE 

PMOTIOE OF PARLIAMENTARY ELECTIONS 

ThrougJtout Great Britain and Ireland. 

COMPRISING 

THE DUTIES of RETURNING OFFICERS and their DEPUTIES, 
TOWN CLERKS, AGENTS, POLL-CLERKS, &c., 

AND THB 

f af» 0f ftUftifftt €3f|j«tsfs, Cffrmirt Imtiffs, k pegal lagments, 

WITH 

AN APPENDIX OF STATUTES AND AN INDEX. 

By henry JEFFREYS BUSHBY, Esq., 

One of the Metropolitan Police Magistrates, sometime Recorder of Colchester. 



^««««««^^^fk««rf«^^^N««^«^^p«««^^«^^^^^»N^^^^«^^*^PS4^^^««^*^k^^^^«^«^ 



FIFTH EDITION, 

Adapted to and embodying the recent changes in the Law^ inclttding the Ballot Acty the 
Instructions to Returning Officers in England and Scotland issued by the Home Office^ 
and the whole of the Statute Law rekUing to the subject. 

Edited by HENRY HARDCASTLE, 

OP THB IMNBR TBMPLB, BARRISTSR-AT-LAW. 



"We have just received at a very opportune 
mement the new edition of this useful Ivork. We 
need only say that those who have to do with 
elections will nnd ' Bushby's Manual ' replete with 
information and trustworuy, and that Mr. Hard- 
castle has incorporated all the recent changes of 
the law." — Law Journal, 

" As far as We can judge, Mr. Hardcastlct who 



is known as one of the joint editors of O'Malley 
and Hanicastle's £lection Reports, has done his 
work welL . . . For practical purposes, as 
a handy manual, we can recommend the work 
to retumlng officers, agents^ and candidates ; and 
returning officers cannot do better than dbtribute 
this manual freely amongst their subordinates, if 
they wish them to imderstand their work."-^«/«- 
citon^ youmal. 



A Companion Volume to the above, in crown Svo., price 9^., doth, 

THE LAW AND PEAOTIOE OF ELECTION PETITIONS, 

With an Appendix containing the Parliamentary Elections Act, 1868, the General Rules 

for the Trial of Election Petitions in England, Scotland, and Ireland, Forms of 

Petitions, &c. Second Edition. By Henry Hardcastle, of the Inner Temple, 

Barrister-at-Law. 

" Mr. Hardcastle gives us an original treatise 
with foot notes, and ne has evidently taken very 
considerable pains to make his work a reliable 
guide. Beginning with the effect of Uie Election 
Petitions Act, x868, he takes his readers step by 
step through the new procedure. His mode of 
treating tlie subject of 'particulars' will be found 



extremely useful, and he gives all the law and 
practice in a very small compass. In an App^dix 
IS supplied the Act and the Rules. We can 
thoroughly recommend Mr. Hanicastle's book as a 
concise manual on the law and practice of election 
petitions." — Lafut Times, 



Now ready. Volume I., price 3af.; Volume II., price 2\s,\ 
and Volume IIL, price 19X. 

REPORTS OF THE DECISIONS 

OF THE 

JUDGES FOR THE TRIAL OF ELECTION PETITIONS 

IN ENGLAND AND IRELAND. 

PURSUANT TO tHS PARLIAMENTARY ELECTIONS ACT, 1868. 

By EDWARD LOVGJiU^ O'MALLEY and HENRY HARDCASTLE. 



M 
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8IR MRTHOU)MEirSHOW^^ GASES. 

■I ■< I 

In Sva, 1876^ pnce 4^1 41., best calf binding, 

SHOWER'S CASES IN PARLIAMENT 

Res^hcd and Adjudged upon Petitions and Writs of Error. 
FOURTH EDITION. 

OOWTAIHSVO ABBinaVA& CA8B8 VOX HXXHBSTO Sa90BTS9. 

KrVTSKD AND KDITSD BY 

RICHARD LOVELAND LOVELAND, 

Of the Inner Temple, Burister-at-Law ; Editor of "Kdyng's Crown Cases," and 

*' Hallos Essay on the Rights of the Crown in the Seashore." 

" Messrs. Stetxns & Hatnes, the snccessfol pnUishers of the Reprints of Bellewe, 
Cooke, Cunningham, Brookes' New Cases, Choyce Cases in Chancery, William Kelynge 
and Kong's Crown Cases, determined to issue a new or fourth EditioQ of Shower's Cases 
in Parliament 

" The Tolnme, althon^ beantilally printed on old-fashioned paper, in old-fashioned 
type, instead of being in the qnarto, is in the more convenient octavo form, and contains 
several additional cases not to be fonnd in any of the previous editions of the work. 

** These are all 'cases of importance, worthy of being ushered into the light of the 
world by enterprising publishers. 

*' Shower's Cases are models tor reporters, even in our day. The statements of the case, 
&e arguments of counsel, and die opinions of the Judges, are all clearly and ably given. 

*' This new edition with an old (ace of these valuable reports, under the able editorship 
of R. L. Loveland, Esq., should, in the language of the advertisement, ' be welcomed by 
the profession, as well as enable the custodians of public libraries to complete or add to 
their series of English Law Reports.' " — Canada Law Journal, 

BEUiSWB'S CASISS, T. BICHABB IL 



In 8vo., 1869^ price JJL 31., bound in calf antique, 

LES ANS DU ROY RICHARD LE SECOND. 

Collect' ensembr hors les abridgments de Statham, Fitzherbert, et Brooke. Per 

Richard Bkllkws, de lincolns lime. 1585. Reprinted from the Or^[inal 

Edition. 

highly creditable to the spirit and enterprise of 
pnvate publishers. The work is an important link 
in our legal history; there are no irear bodes of the 
reign of Richard II., and Bellewe supplied the onlv 
substitute by carefully extracting ana coQecting aul 
the cases he could find, and he did it in the most 
convenient form — that of alphabetical arrangement 
in the order of subjects, so that the work is a digest 
as well as a book of law reports. It is in fact a 
collection of cases of the reign of Richard II., 
arranged according to their subjects in alp h abetical 
order. It is, therefore, one of the OM>st intelligible 
and interesting legal memorials of the Middle 
Ages." — Lmw Timts. 



" No public libnury in tbft world, where English 
law finds a place, should be widiout a copy of this 
editioa of Bellewe." — Cmnada Law y»uAuU. 

'< We hKf here a fmctimiU edition of Bellewe^ 
and it is really the most beautiful and admvable 
reprint that has appeared at any time. It is a 
pofect gem of antique printing, and forms a most 
mterestmg monument of our early lepd history. 
It beloo^ to the same class of worics as the Year 
Book of Cdward I. and other similar works which 
have been printed in our own time under the 
auspices of the Master of the Rolls ; but is far 
superior to any of them, and is in this respect 



CUNNINGHAM'S REPORTS. 

In 8vo., 187 1, price 3/. ^.r., calf antiqne, 

Cunningham's (T.) Reports in K. B., 7 to 10 Geo. II. ; to which is prefixed a Proposal 
for rendering the Laws of England clear and certain, humbly offered to the 
Consideration of both Houses of Parliament Third Edition, ' with numerous 
Corrections. By Thomas Townsend Bucknill, Barrister-at-Law. 

peace and prosperity of every nation than good 
laws and the due execution of them.' The history 
of the dvil law is dien rapidly traced. Next a 
history is given of English Keporters, beginning with 
the r«x>rters of the Year Books from i Eldw. III. 
to xa Hen. VIII. — ^being near 200 yean»--and after> 
wards to the time of the author.' 
JmmtU. 



"Hie instriKtive chapter which precedes the 
cases, entitled ' A proposal for rendering the Laws 
of England clear and certain/ gives the volume a 
degree of peculiar interest, independent of the value 
of many of the reported cases. That chapter begins 
with words which ought, for the information of 
every people, to be nrinted in letters of gold. They 
are as f<mows: 'nodung eonduoes more to the 
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CHOYOES CA8S8 XET OSLAJXXySWSr. 



In 8yo., T870, price 2/. 2^» calf aotu^u«, 

TflE PRACTICE OF THE UGH COmiT OF OHAUOEEY. 

With the Nature of the several Offices belonging to that Gonrt. And the Reports of 
many Cases wherein Releif hath been there had, and where denyed. 

"This volume, in paper,rtype, and Undfaig (like "BcAhrwe's Gases") ik a fifioimile of the antique edition. 
All who buy the one should buy the other." — Canada Law journal. 

In 8va, 1872, price 3/. 3^., calf antique^ 

SIR G. COOKE'S COMMON PLEAS REPORTS 

Ll the Beigns of Queen Annei and Kings Oeorge I. and 11. 

The Third Edition, with Additional Cases and References contained in the Notes 

taken from L. C. J. Eyre's MSS, by Mr. Justice Nares, edited by Thomas 

TOWNSEND BUCKNILL, of the Inner Temple, Barrister-at-Law. 

"Law books never can die or remain long dead an old volume of Reports may be produced by these 

so long as Stevens and Haynes are willing to con- modem publishers, "whose good taste is only equalled 

tinue them or revive them when dead. It is cer^ by their enterprise/' — Canada Law youmal, 
tainly surprising to see with what facial accuracy 



BROOKE'S NEW CASES WITH MARCH'S TRANSLATION. 

In 8vo., 1873, price 4/. 4;., calf antique, 

Brooke's (Sir Robert) New Cases in the time of Henry VIII,, EdWard VI., and 

Queen Mary, collected out of Brooke's Abridgment, and arranged under years, 

with a table, together with March's (John) Translation ^Brooke's New Cases 

in the time of Henry VIII., Edward VI., and Queen Mary, collected out of 

Brooke's Abridgment, and reduced alphabetically under their proper heads and 

titles, with a table of the principal matters. In one handsome volume. 8vo. 1S73. 

Stevens and Haynes have reprinted die two books 
in one volume, uniform with the preceding volumes 



^Both the or^nal and die translation having 
long been very scarce, and die mispaging and other 
errors in March's translation msudng a new and 



corrected edidon peculiarly desirable, Messrs. 



of the series of Early Reports."—- Coffodb Lam 
youmal. 



KELYNGE'S (W.) REPORTS. 

In 8yo., 1873, price 4/. 4s, , calf antique, 

Kblynge's (William) Reports of Cases in Chancery, the King's Bench, &c, from the 
3rd to the 9th year of His late Majesty King George II., during which time Lord 
King was Chancellor, and the Lords Raymond and Hardwicke were Chief 
Justices of England. To which are added, seventy New Cases not in the First 
Edition. . Third Edition. In one handsome volume. 8vo. 1873. 

KELYNG'S (SIR JOHN) CROWN CASES. 

In 8vo., 1873, price 4/. 4r., call antique, 

Kelyng's (Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign of King 
Charles II., with Directions to Justices of the Peace, and others; to which are 
added. Three Modem Cases, viz., Armstrong and Lisle, the King and Plmnmer, 
the Queen and Mawgridge. Third Edition, containing several additional Cases 
never before printed^ together with a Treatise upon the Law and Proceed- 
ings IN Cases of High Treason, first published in 1793. The whole carefully 
revised and edited by Richard Loveland Loveland, of the Inner Temple, 
Barrister-at-Law. 

"Welookuiwn this volume as one of the most goodservicerenderedby Messrs. Stevens & Haynes 

important and valuable of the unique reprints of to the profession. . . Should occasion arise, die 

MessrSr Stevens and Haynes. Little do we know Crown prosecutor as well as counsel for die prisoner 

of the mines of legal wealth that He buried in the wiU find in this volume a complete vade tnecttm of 

old law books. But a careful examination, either of the law of high treason and proceedings in relation 

the reports or of the treadse embodied in the volume thereto." — Canada Lam youmal, 
now before as, will give the rjead^ some idea of the 
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In one Tohune, 8vo, price 25/., doth, 

A CONCISE TREATISE ON 

^xibait fintmtattonal Sfuxi^viitiitntt, 

Based on the Decisions in the English Courts. 

Bt JOHN ALDERSON FOOTE, 

Of Iinooln*t Inn, Barrister-at-Law ; Chancellor's Legal Medallist and Senior Whewell 
Scholar of International Law Cambridge University, 1873 » Senior Student in 
Jnrispmdence and Roman Law, Inns of Conrt Examination HiUuy Term, 1874. 



"Thb wotic seems to as likely to prove of considerable use to all English Tawjrers who have to deal with 
questions of private international law. Since the publication of Mr. Westlake's valuable treatise, twenty 
yean ago, the judicial decisions of English courts bearing upon difTetent parts of this subject have greatly 
increased in number, and it is full time that these decisions should be eiuunined, and that the condusions 
to be deduced from them should be systematically set forth In a treatise. Moreover, Mr. Foote has done 
thU wtOr-^p/uiUr^ yommaL 

" Mr. Foote has done his woik very well, and the book will be useful to all who have to deal with the 
dass of cases in which y-wglivti law alone is not suffident to setde the question."— Saturday Review, 
March 8, 1879. 

"The authoi's object has been to reduce into order the mass of materials already accumulated in the 
shape of explanation and actual dedsion on the interesting matter of whidi he treats ; and to construct a 
frameworic of private international law, not from the dicta of jurists so much as from judicial dedsions in 
English Courts which have superseded them. And it Is here, in compiling and arranging in a concise 
form this valuable material, that Mr. Foote's wide range of knowledge and legal acumen bear such good 
fruit. As a guide and assistant to the student of international law, the whole treatise will be invaluable ; 
while a table of cases and a general index will enable him to find what he wants without trouble.*— 
Standard, 

" The recent dedsions on points of international law (and there have been a large number since Westlak^s 
publication) have been well stated. So far as we have observed, no case of any importance has been 
omitted, and the leading cases have been fully analyzed. The author does not hesitate to critidse the 
grounds of a dedsion when these appear to him to conflict with the proper rule of law. Most of his 
criticisms seem to us very just. .... On the whole we can recommend Mr. Foote's treatise as a useful 
addition to our text-books, 'and we expect it will rapidly find its way into the hands of practising lawyers." 
— Theyoumalof yurit^rmUtice and Scottish Lam Magazine, 

" Mr. Foote has evidently borne dosdy in mind the needs of Students of Jurisprudence as weH as those 
of the IVactitionerB. For bodi, the fact that his woric is almost entirely one of Case-law, will commend 
it as one useful alike m Chambers and in Court."— Z<mw Magazine and Review, 

" Mr. Foote's book will be useful to the student. .... One of the best points of Mr. Foote's book 
is the 'Continuous Summary,' which occupies about thirty pages, and is divided into four parts — Persons, 
Property, Acts, and Procedure. Mr. Foote remarks that these summaries are not in any way intended as 
an attempt at codification. However that may be, they are a digest which reflects high credit on the 
author's assiduity and capadty. They are 'meant merely to guide the student ; ' but they will do much 
more than guide him. They will enable him to get such a grasp of the subject as will render the reading 
of the text easy and fruitfuL"— £«» youmoL 

" This book is well adapted to be used both as a text-book for students and a book of reference for 
practising barristers." — Bar Examination y^umal* 

" This is a book which supplies the want which has long been felt for a really good modem tteatise on 
Ptivate International Law adapted to the every-day requirements of the English Pracdtioner. The 
whole volume, although designed for the use of the practitioner, is so moderate in size— an octavo of 500 
pages only'— and the arrangement and development of the subject so well concdved and executed, that it 
will amply repay perusal by those whose immediate object may be not the actual dedsions of a knotty 
point but the satisfactory disposal of an examinadon paper."— 0;cA>n/ and Cambri4ge Undergraduates* 
youmal, 

"Since the publication, some twenty years ago, of Mr. Westlake's Treatise, Mr. Foote's book is, in 
our opinion, the best work on private international law which has appeared in the English language. . . . 
The work is executed with much ability, and will doubtless be found of great value by all persons who 
have to consider questions on private international law.' ^-Athemeum, 
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AND 



QUARTERLY DIGEST OF ALL REPORTED CASES. 

Price FIVE SHTLUNGS each Number. 



No, CCXVIIL (Vol. I, No. I. of the New Quarterly Series.) November, 1875. 

No. CCXIX. (Vol. I, 4th Series No. II.) February, 1876. 

N^B, — These two Numbers are out of print. 

No. CCXX. (Vol. I, 4th Series No. III.) For May, 1876. 

No. CCXXI. (Vol. I, 4th Series No. IV.) For August, 1876. 



No. CCXXII. 
No. CCXXIII. 
No. CCXXIV. 
No. CCXXV. 



(Vol. 2, 4th Series No. V.) 
(Vol 2, 4th Series No. VI.) 
(Vol. 2, 4th Series No. VII.) 
(Vol. 2, 4th Series No. VIII.) 



No. CCXXVI. 
No. CCXXVII. 
No.CCXXVIII. 
No. CCXXIX. 



(Vol. 3. 4th Series No. IX.) 
(Vol 3, 4th Series No. X.) 
(Vol 3. 4th Series No. XL) 
(Vol 3, 4th Series No. XII). 



For November, 1876. 
For February, 1877. 
For May, 1877. 
For August, 1877. 

For November, 1877. 
For February, 1878. 
For May, 1878. 
For August, 1878. 



No. CCXXX. 
No. CCXXXI. 
No. CCXXXII. 
No. CCXXXIIL 



(Vol. 4, 4th Series No. XIII.) 
(Vol. 4, 4th Series No. XIV.) 
(Vol. 4, 4th Series No. XV.) 
(Vol 4, 4th Series No. XVI.) 



For November, 1878. 
For February, 1879. 
For May, 1879. 
For August, 1879. 



No. CCXXXIV. (Vol. 5, 4th Series No. XVII.) For November, 1879. 

No. CCXXXV. (VoL 5, 4th Series No. XVIII.) For February, 1880. 

No. CCXXXVI. (Vol. 5, 4th Series No. XIX.) For May, 1880. 

No. CCXXXVII. (Vol. 5, 4th Series No. XX.) For August, 1880. 

No. CCXXX VIII. (Vol. 6, 4th Series No. XXI.) For November, i88a 
No. CCXXXIX. (VoL 6, 4th Series No. XXII.) For February, 1881. 

No. CCXL. (VoL 6, 4th Series Na XXIII.) For May, 1881 :— 

CONTENTS. 

• 

1. England's Treaties of Guarantee. By J. E. C. Munro, LL.M., Barrister-at-Law. 

2. New Trial in Felonies. By W. Harris Faloon, Barrister-at-Law. 

3. Ecclesiastical Courts : Their Past and Future. By S. T. Taylor-Taswell, M.A. 

4. Extradition and the Right of Asylum. 

5. Select Cases : Scottish and ColoniaL 

6. Legal Obituary of the Quarter. 

7. Reviews of New Books. 

8. Quarterly Notes. 

9. Quarterly Digest of all Reported Cases. Table of Cases. Index of Subjects. 

An Annual Subscription of 20s., paid in advance to the Publishers, will 
secure the receipt of the LAW MAGAZINE, free by post, within the 
United Kingdom, or for 24s. to the Colonies and Abroad. 



K 



wanan * Kimip bill xaiQp xnnx bab. 



JoM published, Scoood Edition, ia one toL, Svo., 1880^ price 30^. dodi, 

A TREATISE ON HINDU LAW AND USAGE. 

By JORN IX Maykb, of the Inoer Temple, Barrister-at-Law, Author of " A Treatise on 

Damage" At. 

** A new work frofli 6ie pen of to esublisbed tn amdiority as Mr. Mayne cannot iail 
to be wdoome to the legal profession. In hit present volume the late Officiating Advocate- 
General at Madras has drawn upon the stores of hit long experience in Southern India, 
and has produced aw«3rk of vahie aSke to the pnu:titloner at th^ Vidian Bar, or at home, 
in appeal- cases, and to the scientific jurist 

** To all who, whether at pwctitiopeBt or adminlttratoPi or as students of the science 
of jurisprudence, desire a thou^tful and suggestive work of reference on Hindu Law 
and Usage, we heartily recommend the careful perusal of Mr. Mayne's valuable 

treatise." — Law AtagoMine and Review, 

I — - — ... ■■■ . ■■■ ■ -.. ■ I. 

In 8va, i977i price !$/.« cloth* 

A DIGEST OF HINDU LAW, 

As ADiOHiaTttBD IN TBB CoimTS OF IBB BlAHBAs PfixsmsKcne. 

ARRANGED AND ANNOTATED 

By H. S. Cunningham, M.A., Advocate-General, Madras. 



In imperial 8va» price 4/.» 
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EITGLISH ASD INDIAN DECISIONS, Beported- in the INDIAN 

JUBIST, during the Tear 1877. 

By EDMUND FULLER GRIFFIN, of Lincoln's Inn. Baiiister-at-Law. 
%* Annual SubicripHon to the Indian Jurist [34 Nos.\ Farty-BiglU ShilUngt, pest free. 



dutch: latv^. 



Buchanan 0.), Reports of Cases decided in the Supreme Court of the CAPE OF 
GOOD HOPE. 1868, 1869, 1S70-73, and 74. Bound in Three VqI& Royal Svo. 

■ 1875, ^*^^ I to 4. I/. 5 J. 

Menzibs' (W.)> Reports of Cases decided in the Supreme Court of die CAPE OF 
GOOD HOPE. Vol. L, VoL IL, VoL III. 

Buchanan (J.), Index and Digest of Cases decided in the Supreme Court of the CAPE 
OF GOOD HOPE, reported by the late Hon. William Menzies. Compiled 
by James Buchanan, Advocate of the Supreme Court In One VoL> royal 8vo. 

Ia 8TO.y 1878, clodv 

FBEGEDENTS IN PLEADING : being Forms filed of Beoord in 

the Supreme Court of the Colony of the Cape of Good Hope. Collected and 
Arranged by James Buchanan. 

In Ciowtt 8vo., price sz^. 6d., boards, 

THE INTBODUOTION TO DDTOH JUIflSPRUDENCE OF 

HUGO GROTIUS^ with Notes by Simon van Groenwegen van der Made, and 
References to Van der Keesel's Theses and Schorer's Notes. Translated by 
A. F. S. Maasdorp, B. a., of the Inner Temple, Barrister-at-Law. 

In xarno., price xos. 6d. neti, boards, 

SELECT THESES on the LAWS of HOLLAND and ZEELAND. 

Being a Commentary of Hugo Grotius' Introduction to Dutch Jurisprudence, and 
intended to supply certain defects therein, and to determine some of the more 
celebrated Controversies on the Law of Holland. By DiONYSius Godefridus 
VAN DER Keesel, Advocate, and Professor of the Civil and M(odei3X Laws in 
the Universities of Leyden. Translated' from the original Latin by C. A. Lorenz, 
of Lincoln's Inn, Barrister-at-Law. Second Edition, with a Biographical Notice 
of the Author by Professor J. De Wal, of Leyden. 
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E ASTEB, 188 1. 

CONTENTS i-^ 

SUBJECTS OF EXAMINATION. 
EXAMINATION PAPERS, WITH ANSWERS. 

Real and Personal Property. 

Common Law. 

Equity. ... 

^ Roman Law, 

LIST OF SUCCESSFUL CANDIDATES. 
ADDENDUM. 
. REVIEW. 

Edited by 

A. D. TYSSEN, D.C.L. M.A., 

Of the Inner Temple, Barrister-at-Law ; and 

W. P. EDWAEDS, LL.B., 

Of Lincoln's Inn, Barrister-at-Law. 

*^* // is intended in future to publish a Number of the Journal after each 

Examination, 

— ' ' ■ I ' ' — — I ., ■ , , ■ ■ ■ ■ I .1 , , .. 

Now published, in 8vo., price i&r., cloth. 

THE BAR EXAMINATION JOURNAL, VOL. IV. 

Containing the Examination Questions and Answers from Easter Term, 1878, to 
Hilary Term, 1880, with List of Successful Candidates at each examination, 
Notes on the Law of Property, and a S)niopsis of Recent Legislation of importance 
to Students, and other information. By A. D. Tyssen and W. D. Edwards, 
Barristers-at-Law. 

In 8\ro., 1878, price 5^., cloth, 

A SUMMARY OF JOINT STOCK 

COMPANIES' LAW. 

Bt T. EUSTACE SMITH, 

Student of the Inner Temple. 



, "The audiorofthU handbook tells us that, when 
an articled student reading for the final examina- 
tion, he felt the want of sudi a work as that before 
us, wherein could be found the main principles of 
law relating to joint-stock companies. . . . Law 
students may weU read it ; for Mr. Smith has very 
wisely been at the pains of giving his authority for 
all his statements of the law or of practice, as applied 
to joint-stock company business usually transacted 
in solicitors' chambers. In fact, Mr. Smidi has 
by his little book offered a fresh inducement to 
students to make themseWe»--at all events, to some 
extent'— 4ioquatnted with company law as a scpsurate 
branch of study.'' — Law Timet. 



$*• 



These pages give, in the words of the preface, 
'as briefly and concisely as possible, a general 
view both of the ^nciples and practice of the law 
affecting companies.' The work is excellently 
printed, and authorities are cited ; but in no case 
is the very language of the statutes copied. The 
plan is good, and shows both grasp and beamess ; 
and, both amongst students and laymen,Mr. Smith's 
book ought to meet a ready sale." — Law youmal. 
" The book is one from which we have derived 
a large amount of valuable information, and we can 
heartily and conscientiously recommend it to' our 
xeBAe^J'—Ox/ord and Cambridgi UtuUrgradtf 
ate^ ycumoL 
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In Sva, price 12/., doth, 

THE LAW OF NEGLIQENGE, 

8B0OVD BDITZOV. 

By RoBB&T Campbell, of Liiiooln*i Inn, Banister-at-Lftw, and AdTocate 

of the Scotch Bar. 



"A new edidoD has appeared of Mr. Canpbell't 
ezcdlcDt work on 'The Law o£ NegUgence,' in 
whidi no pains have been spared in ooUcctuig cases, 
and the style of which is dear and easy."-^a/»r> 
da9 Rtview, March 8, 1879. 

'' No less an authority than the late Mr. Justice 
WUles, in hU Judgment in OfftnJIuim ▼. IVkiU 
Lion, H0UI C:, characterised Mr. Campbell's 
' Law of N^ligence* as a ' very good book '\ and 
since very gooa books are by no means plentiful. 



when compared widt tiie numbers of indifferent 
ones which annually issue from the press, we think 
the profession will be thankful to the author of this 
new edition brought down Vt date. It is indeed an 
able and sdiolarijr treatise on a somewhat difficult 
brandi of law, in dte treatment of which the 
author's knowledge of Roman and Scotch Juris- 
prudence has stood him in good stead. We con- 
fidently recommend it aKke to the student amd the 
ptactitioner.**— / " 



BIBIiIOTHECA liBQUBL 



In l2mo. (nearly 400 pages), price 2/., doth, ^ 

k CATALOGUE OF LAW BOOKS, 

Including all the Reports in the various Courts of England, Scotland, and Ireland ; with 
a Supplement to December, 1880. By Henry G. Stevens and Robert W. 
Haynes, Law Publishers and Booksellers ; Exporters of Law and Miscellaneous 
Literature ; Foreign and Colonial Literary Agents, &c. && 

In small 4to., price 2j., cloth, beautifully printed, with a large margin, for the 

special use of Librarians, 

A CATALOGUE OF THE REPORTS 

IN THE VARIOUS COURTS OF THE 

UNITED KINGDOM of GREAT BRITAIN and IRELAND. 

ARRANGED BOTH in ALPHABETICAL and CHRONOLOGICAL ORDER. 

By STEVENS & HiCYNES, Law Publishers. 

In royal Svo., price a&r., doth, 
AN INDEX TO 

TEH THOUSAND PRECEDENTS IN CONVEYANCING, 

AND TO 

COMMON AND COMMERCfAL FORMS. 

Arranged in Alphabetical order with Subdivisions of an Analytical Nature ; together 
with an Appendix containing an Abstract of the Stamp Act, 1870, with a Schedule 
of Duties ; the Regulations relative to, and the Stamp Duties payable on, Probates 
of Wills, Letters of Administration, Legacies, and Successions. By Walter 
Arthur Coping er, of the Middle Temple, Barrister-at-Law, Author of "The 
Law of Copyri ght in Works of Literature and Art." 

In 8vo., Fourth Edition, price 6j., doth. The 

MAEEIED WOMEN'S PROPERTY ACTS; 

THEIR RELATIONS TO THE DOGTRIHE OF SEPARATE USE. 

By the late J. R. Griffith, B.A., Oxon, of Lincoln's Inn, Barrister-at-Law, Fourth 
Edition, By W. GREGORY WALKER, of lincohi's Inn, Barrister-at-Law; 
Author of "A Manual of the Law of Partition," &c 



«( 



The subject of thb little treatise is one which is of every-day interest and practical importajice, and 
the public and practitioner will find in this edition a farief but pithy statement of the laws, oomponng tlio 
Acts themselves, and the Cases bearing upon their construction." — Lam Timgt, 
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In octavo^ price is. 



ii 



THE "SIX CLERKS IN CHANCERY;" 

Their SUCCESSORS IN OFFICE, and the "HOUSES" they lived in. A Remi- 
niscence. By Thomas W. Braithwaite, of the Record and Writ Clerks* Office. 

, ** The removal of the Record and Writ Office to the new building, has suggested the 
publication of an interesting and opportune little piece of legal fistory." — Solicitor^ 
Journal. 

" Should reach the hands of everybody who take any interest in legal lore " — 

Courier. , 

" We can cordially recommend for general perusal Mr. Braithwaite's pamphlet, which 
merits perusal for the reason that it gives an admirable account of, perhaps, the most 
ancient office in the Civil Service of the Crown.**— Cm/ Service Gazette, 

Second Edition in one volume of i^ooo pages^ royal ^uo,^ price 5Qr.y cloth^ 

pe]sj:berton 

ON 

JUDGMENTS AND ORDERS. 

BEING 

A TREATISE UPON THE JUDGMENTS, DECREES, 

AND ORDERS 

OF THE COURT OF APPEAL AND HIGH COURT OF JUSTICE, 
. Chie% in reference to Actions assigned to the Chancery Division. 
WITH COMPLETE F<) RMS OF ORDERS. 

^ecoitti gEaftion^ congftrerablg enlargeti^ 
By LOFTUS LEIGH PEMBERTON, 

One of the Registrars of the Supreme Court of Judicature ; 
Author of " The Practice in Equity by way of Revivor and Supplement^ 



REVIEWS OF THE FIRST EDITION. 



«• 



'Thb is a work with an unpretending tide, which in reality contains much more than would naturally 
be inferred from its title page. . . . The work before us contains, not only a copious and well-selected 
assortment of precedents* taken in every instance from orders actually made (and with proper references 
to the reports in all instances of reported cases}, but also a series of notes, in which the result of the 
leading cases is succinctly given in a highly-convenient, though somewhat fragmentary, form ; by the 
light of which the practitioner will, in all orainary cases, be ^isily able to adapt the opposite precedent 
to the general circumstances of his own case. We consider the b«ok one of great merit and utility, and 
we confidendy recommend it to the consideradon of the Profession.*' — Solicitor^ JourtuU. 

** This volume, Mr. Pemberton tells us, is the result of labour commeficed so long ago as 1869. ^^ bas 
had the benefit, therefore, of patient care, and patience and care having been backed up by extensive 
knowledge and keen discrimination, a work has oeen produced which, whilst it b not likely to bring its 
author any h^h reward, must permanently record his name in legal literature, and prove to the Profession 
and the l^nch a very decided acauisition. 

" Mr. Pemberton has digested the cases without expressing any opinion as to their soundness or applica- 
bility—not giving head notes, as too many text writers are fond of doing^ without taking the trouble to 
consider whether the 'reporter has correctly epitomised the case, but statmg in a few words the effect of 
each decision. This makes the work a compendium of case law on the various subjects comprehended in 
it. How comprehensive it is we find it impossible accurately to represent to our readers without setting 
out the table of contents. We have looked^ through it more than once ; we have carefully examined the 
citations, and we have formed the very highest opinion of the plan of the work and its execution, 
and we feel that Mr. Pemberton has placed the entire profession under a lasdng obligation/' — Law Times, 

** The operation of the Judicature Acts, with the new rules and orders, not only made an opportunity for, 
but even necessitated, a new publication of forms of judgments and orders. We may safely say that Mr. 
Loftus Leigh Pemberton's work, in our opinion, should take its rank among the most valuable publications 
that have been issued of late." — Law youmal. 
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In one vohuney o^oif price l6x.| dotiif 



A CONCISE TKEATI3E ON TEE STATUTE LAW 

• OF TKX 

LIMITATIONS OF ACTIONS. 

WHh an Appendix of Stetotet, CopionsRefeieDeei toEngliih, IriA» and ATncricnn Cases, 

and to the Fiench Codc^ and a Copious Index^ 

By henry THOMAS BANNING, M.A., 

OF THX INNER TEMPL£, BARRISTBR-AT-LAW. 

" In thi# woric Mr. Banning has grappled with one of the most perplexing branches of our statute law. 
The law, aa laid down hjr die jodicfid dedaions on the various Statntes of Limitations, is given in thirty- 
dma ahoft chaslan under as maiiy headinga, and each diapttr treats of a sub-diirisioa of one of the main 
branches of the snfcject ^ thus we haTc ten chapters devoftw to real p rope r t y . This jarangement entails a 
certain amount of repetition, but is not without its advantages, as die subject of eadi chapter is tolerably 
exhauativdy treated of within the limita of a few pagea. We think tha^ in this respect the audior has 
exercised a wise discretioii. So far as we have tested the cases cited, the eflfect of the numerous decisions 
appears to be accurately given— indeed, the audior has, as we are informed in die preface, so £Bur as is 
consist e n t with due brevity, employed the i^tissima verba of the tribunal ;' and the cases are brought down 

to a very recent date The substance of the book is satisfactory ; and we may commend it 

both to students and practidonen."— kfWieif^ni^ JfcutnaL 

** Mr. Banning's ' Concise Treadse' justifies its title. He brings into a convenient compass a general 
view of the law aa to die limitadon of actiona as it eidsts under numerous statutes, and a digest of the 
principal reported caaea relatiiig to the aubject whidi have arisen in the F.nglish and American courts."— 

SahtrdajRgvifw* *. • » 

"Jir. fianniag has adhered to the plan afjprinnig the Acts in an avpeai&x, aad making his book a 
tunning tieatise on the eas^-law thereon. .Tne cases have evidently been invest^arited widi care and 
digested with clearness and intellectuality."— Zaw ytmnuU, 

In Syc, price &r.y cloth, 

THE TRADE MARKS REGISTRATION ACT, 1875, 

And the Rules thereunder ; THE MERCHANDISE MARKS ACT, 1862, with an 
IntzxKbction contoinUi£ a SUMMARY OF THE LAW OF TRADE MARKS, 
together with practical Notes and Instructions, and a copious Index. By 
Edward Morton Daniel, of Lincoln's Inn, Barrister-at*Law. 

" The last of the woiks on this subject, that by Mr. Daniel, appears to have beoi very careluHy done. 
Mr. Daniel's book is a sadsfactory and useful guid#."— T^fcf Engmur. 

" This treatise contains, within moderate compass, the whole of the law, as far as pracdcally required, 
on the subject of trade marks. The publication is opportune, the subject being .one which must neariy 
concern a considerable portion of the public, and ft may be recommended to all who desire to take 
advantage of the protection afforded by registration under the new legislation. It is practical, and seems 
to be OMnplete in every respect. The volume is well printed and neatly got xc^**-^Ltfm Tmut. 

In 8vo., price u., sewed, 

AN ESSAY ON THE 

ABOLITION OF CAPITAL PUNISHMENT. 

Embracing more particularly an Enunciation and Analysis of the Principles of Law as 

applicable to Criminals of the Highest Degree of Guilt. 

By WALTER ARTHUR COPINGER, 

OF THE Middle Temple, Esq., Barrister-at-Law ; 

Author of "The Law of Copyright in Works of Literature and Art," "Index to 

Precedents in Conveyancing,* ** On the Custody and Production of Title Deeds." 

" We ca recommend Mr. Coplnger's book as contninini^ the fullest collection we have seen of facts and 
quotations from eminent jurists, statistics, and general mformation bearing on the subject of capital 
punishments.* — Manchester Courier. 

In Svo., price 3IJ. 6^, doth, 

THE INDIAN CONTRACT ACT, No. IX., of 1872. 

TOGETHER 

WITH AN INTRODUCTION AND EXPLANATORY NOTES, TABLE 
OF CONTENTS, APPENDIX, AND INDEX, 

By H. S. CUNNINGHAM and H. H. SHEPHERD, 

Barristers-at-Law. 
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In 8vo*9 price dr., , cloth, 

THE PARTITION AGTS, 1868 md 1876. 

A MANUAL OF THE . 

LAW OF PARTinOir AND OP SALE Df IJETJ OF PARTITIOIT. 

, fVifA^Ae Decided Cases, and an Aj^endix eontainitfg Decrees and Orders^, 

By W. GREGORY WALKER, 



OP Lincoln's inn, barristbr-at-law, b.a. and 

*'This is a very psdnstaking and praiseworthy 
little treatise. That such a work has xiow l^een 

{mblished needs, in feet, only to be announced ; 
br^ meetii^ as it does an undoubted requirement, 
it IS sure to secure a place in the library of every 
equity practitioner, • • • • We ^re .gratified to be ^ 
able to add our iaSsnrajice thsiit thie practftionq: will , 
find that his confidence has not been misplacmi, and 
that Mr. Walker's manual, compact and inexpen- 
sive as it b, b equally exhaustive; and valaable/*— • 
Irish Law Times. 

"This handy-book contains the above-mentioned 
Partition Acts, with a manual of the law of partition. 



LATB scholar OP BXETBR COLLBGB, OXPORD. 

and of sale in lieu of partition, and with the decided 
cases, and an appendix containing decrees and 
orders. Hiereare so many actions under the Par- 
tition Acts, that there is little doubt this small 
volume, containing as it does not merely references 
to 9JI ^e r^por^ed cases^^ but the, pith of the deci- 
sions Extracted t]ttz|efroi|L, wii| prpv^ exceedingly 
useful. The appendix of decrees and orders, taken 
from the registrar's books kept in the Report Office, 
will be of gireat service to solicitors and counsel in 
settling minutes. Several of the judgments quoted 
will also help to keep those who have the conduct 
of partition suits in the rignt road." — Law journal. 



In Svo., price 2 1 J., doth, 

A TREATISE on the LAW and PRACTICE RELATING to INFANTS. 

, . . By ARCHIBALD H. SIMPSON, M.A, 

OfLincoMs Inn-g Esq., Barrister-at-Law, and Fellow of Chris fs College, Cambridge. 



** Mr. Simpson's book comprises the whole of the 
law relating to infants, both as regards their per* 
sons and their property, and we have not observed 
any very important omissions. The aodior has 
evidently depended much trouble and care.upon 
his work, and has brought together, in a concise 
and convenient form, thelaw ui>on the subject down 
to the present timt. Solicitors* Journal. 

" Its law is tinimpeachable. We have detected 
no etrors, and whilst the work might have been 
done more scientifically, it is, beyond^ all question, 
a compendium of sound legal prindpIes/'-^Zaw 
Times. 

" Mr. Simpson has arranged the whole of die Law 
relating to Infants with much fulness of detail, and 
yet in comparatively little space. The^ resuU is 
due mainly to the businesslike condensation of W^ 
style. Fulness, however, has by no means been 
sacrificed to brevity, and, so far as we have been 






able to test it, the work omits no point of any im* 
portance, p:om the earliest cases to the last. In 
the essential qualities of clearness, completeness, 
and orderly arrangement it leaves nothing to be 
'desired. 
^ " Lawyers in doubt on any point of law or praor 
tice will find the information they require, if it can 
be found at all, in Mr. Simpson's book, and a 
writer of whom this can be said may congratulate 
himself on having achieved a consklerable success." 
-—Law Magazine, February, 1876. 

"The reputation of 'Simpson on Infants' i^ 
now too perfectly established to need taxy enco* 
miums on our part ; and we can only say that, a$ 
the result of our own experience, we have invariably 
found this work an exhaustive and trustworthy 
repertory of information on every question con" 
nected with the law and practice relating to its 
subject."— /mA Law Times, July 7, 31877. 



In 8vo.y price 6j., cloth, 

THE LAW OONOEBNING THE 

REGISTEATION OF BIRTHS AND DEATHS 

IN ENGLAND AND WALES, AND AT SEA. 

Being the whole Statute Law upon the subject ; together with a list of Registration Fees 
and Charges. Edited with Copious Explanatory Notes and References, and an 
Elaborate Index, By Arthur John Flaxman, of the Middle Temple, 
Ba rrister-at-Law. 



" Mr. Flaxman's unpretentious but admi- 
rable little book makes the duties of all parties 
under the Act abundantly clear. . . . Lawyers 
willjind the book not only handy, but also instruc" 
live and sifggestrve. To registrars, and all persons 
engaged in the execution o/the law, the book will 
be invaluable. The index occupies thirty-five pages, 
and is so fuU that information on a minute point can 
be obtained without trouble. It is an index that 
must have cost the author much thought and time. 
The statements of what is to be done, who may do 
ii, attd 'Ufhat must not be done, are so clear that U 
u well nigh impossible for any one who consults 
ike bo0k to err* Those who use ' Flaxman's Regis- 



tration of Births and Deaths ' wiU admit that our, 
laudatory criticism is thoroughly merited." — Lcnu 
Journal. 

"Mr. Arthur John Flaxman, barrister-at-Iaw, (^ 
the Middle Temple, has published a small work on 
'The Law Concerning the R^istration of Births 
and Deaths in Enghmd and Wales, and at Sea.' 
Mr. Flaxman has pursued the only possible plan, 
giving the statutes and references to cases. The 
remarkable feature is Uie index, which fills no lets 
than 45 out of a total of xs2 pages. The index 
alone would be extremely useful, and is worth the 
money asked for the work,'*— Z^ Times, 
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Second Edidoii, in Svo., price iSr., doth, 

A TREATISE UPON 

THE LAW OF EXTRADITION. 

WITH THE 

CONVENTIONS VFON the SUBJECT EXISTING BETWEEN 
ENGLAND AND FOREIGN NATIONS, 

AND 

THE CASES DECIDED THEREON. 

By EDWARD CLARKE, 

OF LINCOLN'S INN, Q.a 

" Mr. Clarke's accurate and sensible book is the best authority to which the English 
reader can torn upon the subject of Extradition." — Saturday Review, 

'* The opinion we expressed of the merits of this work when it first appeared has been 
fully justified by the reputation it has gained. This new edition, embodying and ex- 
plaining the recent legislation on extradition, is likely to sustain that reputation. .... 
There are other points we had marked for comment, but we must content ourselves with 
hetutily conmiending this new edition to the attention of the profession. It is seldom we 
come across a book possessing so much interest to the general reader and at the same 
time furnishing so usefiil a guide to the lawyer." — SoHcUor? JournaL 

** The appearance of a second edition of this treatise does not surprise us. It is a 
useful book, well arranged and well written. A student who wants to learn the principles 
and practice of the law of extradition will be greatly helped by Mr. Clarke. Lawyers 
who have extradition business will find this volume an excellent book of reference. 
Magistrates who have to administer the extradition law will be greatly assisted by a 
careful perusal of ' Clarke upon Extradition.' This may be called a warm commenda- 
tion, but those who have read the book will not say it is unmerited. We have so often 
to expose the false pretenders to legal authorship that it is a pleasure to meet with a 
volume that is the useful and unpretending result of honest work. Besides the Appendix, 
which contains the extradition conventions of this country since 1S43, ^^ haye eight 
chapters. The first is ' Upon the Duty of Extradition ; ' the second on the ' Early 
Treaties and Cases ; ' the others on the law in the United States, Canada, England, and 
France, and the practice in those countries." — Law Journal, 

** One of the most interesting and valuable contributions to legal literature which it 
has been our province to notice for a long time, is ' Clarke's Treatise on the Law of 
Extradition.' ..... Mr. Clarke's work comprises chapters upon the Duty of 
Extradition ; Early Treaties and Cases ; History of the Law in the United States, in 
Canada, in England, in France, &c., with an Appendix containing the Conventions 
existing between England and Foreign Nations, and the Cases decided thereon. .... 
The work is ably prepared throughout, and should form a part of the library of every 
lawyer interested in great Constitutional or International Questions." — Albany Law 
Journal, 

The Times of September 7, 1874, in a long article upon " Extradition Treaties," 
makes considerable use of this work, and writes of it as ^^ Mr, Clarke s useful Work 
on Extradition,^^ 

In 8vo., 1876, price 8j., cloth, 

THE PRACTICE AND PROCEDURE IN APPEALS 
FROM INDIA TO THE PRIVY COUNCIL. 

By E. B. MICHELL and R. B. MICHELL, Barristers-ai-Law. 

" A useful manual arranging the practice in convenient order, and giving the rules in force in several 
Courts. It wUl be a dedd^l acquisition to those engaged in Appeals from India." — Law Timgs. 
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PBACTICE OF CONVETANCINQ. 

In Syo., price 2s, 6d,, doth, 

TABLES OF STAMP DUTIES 

. FROM 1815 TO THE PRESENT TIMK 

BY 

WALTER ARTHUR COPINGER, 

OP TMB MIDDLB TBMPLB, KSQUIRB, BARRISTBR-AT-LAW ; 

AutAor of " The Law of Copyright in IVorAs of LUeraturt and Art* " Index to PrtcidonU in 

Conveyancing," " TitU Deeds," &*r. 



" Conyeyancers owe Mr. Copinger a debt of 
gratitude for hb valuable Index to Precedents in 
Conveyancing ; and we think the little book now 
before.us will add to their obligations. Mr. Copinger 
gives, first of all, an abstract of the Stamp Act, 
1870, widi the spedal regulations affecting con- 
veyances, mortgages, and settlements in full. He 
then presents in a tabular form the eui valorem. 
stamp duties on conve^mces, mortgages, and 



September, 18x5, to the zoth of October, 2850, and 
then tables of ad valorem duties payable on the 
three classes of instruments since the }ast-mentioned 
date, and at the present time ; arranged very clearly 
in columns. We cannot pretend to have checked 
the figures, but those we have looked at are correct : 
and we thmk this little book ought to find its way 
into a good many chambers aind ofi&ces."— 5'^'A- * 
citor^ JomrtutL 



settlements, payable in England from the zst of 

*' This book^ or at least one containing the same amount of valuable and -well-arranged 
information^ should find a place in every Solicitor's office. It is of especial value when 
examining the abstract of a large number of old title deeds,*^ — Law Times. 



*' Mr. W. A. Comnger, so well known for his 
work on Title Deeds, was eminently calculated to 
assbt the practitioner in unravelling the perplexities 
often surrounding the question of the due Stamping 
of Deeds, set out in Aostracts laid before Counsel. 



His Tables ^ Stamp Duties, from 18x5 to X878, 
have already been tested in Chambers, and being 
now published, will materially lighten the labours 
of the profession in a tedious department, yet one re- 
quiring great care." — Law MagaMine emd Review, 



In one volume, Svo., price 14;., doth, 

^xWt llrrlrs: 

THEIR CUSTODY, INSPECTION, AND PRODUCTION, 

at %^% in (Cqu{tp anti fn Scatters; of Contie^ancfng, 

Including Covenants for the Production of Deeds and Attested Copies ; with an Appendix 
of Precedents, the Vendor and Purchaser Act, 1874, &c., &c., &c By Walter 
Arthur Copinger, of the Middle Temple, Barrister-at-Law ; Author of " The 
Law of Copyright '' and " Index to Precedents in Conveyancing." 



"In dealing with 'documentary evidence at 
law and in equity and in matters of conveyancing, 
Indudmg covenants for the production of deeds 
and attested copies,' Mr. Ci^Hnger has shown 
discrimination, for it is a branch of the general 
subject of evidence which is very susceptible of 
independent treatment. ^ We are glad, therefore, 
to be aUe to ap^ve both of the design and the 
manner in which it has been executed. 

**The Uteiary execution of the work is good 
enough to invite quotation, but the volume is not 



large, and we content ourselves with recommend- 
ing it to the profession." — Lam Times, 

** A really good treatise on this subject must be 
essential to the lawyer ; and diis is what we have 
here. Mr. Copinger hs^ supplied a mud^-felt want 
by the comjpilation of this volume. We have not 
space to go into the detaib of the book ; it appears 
well arranged, clearly written, and fully elalxMrated. 
With these few remarks we recommend this volume 
to our readers.'*^Zaw yountal. 



In 8vo., Second Edition, considerably enlarged, price 3or., doth. 

THE LAW OF COPYRIGHT. 

In Works of Literature and Art; including that of the Drama, Music, Engraving, 
Sculpture, Painting, Photography, and Ornamental and Useful Designs ; together 
with International and Foreign Copyright, with the Statutes relating thereto, 
and References to the English and American Decisions. By Walter Arthur 
Copinger, of the Middle Temple, Barrister-at-Law. 

"A book that is certainly the most complete trea- "The book is a thonmghly good one."— 7^ 

tise upon the complex subject of copyright whidi Bookseller, 

has ever been published in England." — Atheneeum, "We refer our readers to this capital book 

"A work much needed, and which he has done on Copyright."— 7*>l« Publisher^ Circuutr, 
exceedingly well." — American Law Review, 
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Steoitd BiUttam,.ht Out Imr^t Voimne, 8m., ^ria 4Jr, £btk. 

A MAGISTERIAL AMD POLICE GUIDE : 

f «■ • 

INCLUDING THE SESSION 43 JYCTI, 1880. 

WITH N0TX8 AND BKFEBISNCSS TO THS DEOIDZJ) OASES, 

BBLATWO TO THS 

PROCEDURE, JURISDICTION, and DUTIES of MAGISTRATES 

AND POLICE AUTHORITIES, 

iH THS MBTROPOU5 AND IN THS COUNTRY, 

With mn Introduction showing the General Procedure before Magistrates 
both in Indictable and Summary Matters, as altered by the Summary 
Jurisdiction Act, 1879, together with the Rules under the said Act. 

By henry C GREENWOOD, 

SH^mdimtf M^gUtrmii Jtr ikt Dittrid of th* Stmffardshin PHUriai 

AND 

TEMPLE C MARTIN, 

ChUf CUrk of tkt Lambtih PeUct Ovff. 

NOTICES OF THE FIRST EDITION. 

* ' For the form of the work we have nothing but commendation. We may say we have 
here our ideal law book. It may be said to omit nothing which it ought to contain." — 
Law Times, 

** Thii handsome yolume aims at presenting a compr^ensive magisterial handbook 
for the whole of England. The mode of arrangement seems to as excellent, and is well 
carried oat.'* — Solicitor^ JourntU. 

" As to the care with which the work has been executed, a somewhat minute exami- 
nation of three or four of thecdiviiions enables as to speak on the whole favourably." — 
SoUcUori Journal. o ^ 

" Great pains have evidently been taken in every part of the work to ensure correct- 
ness ; and this quality, toge|h^ ivith that of its great' copiprehensivenes% Cto scarcely 
fail to render this guide to procedure before magisterial and police authorities eminently 
acceptable 'to the many daises of persons to whom fttf and accurate iofoanaitian on the 
subject it deals with is often of the utmost importance.'* — Morning Post. 

** The Magisterial and PoUee Guide^ by Mr. Henry Greenwood and Mr. Temple 
Martin, is a model work in its conciseness, and, so far as we have been able to test it, 
in completeness and accuracy. // ought to be in the hands of all wha^ as me^istreUes or 
otherwise^ have authority in matters 0/ police.^* — Daily News, - . 

" Both to justices and practitioners desirous of obtaining a book of reference giving 
the present practice of the courts, this book will be found of great service— nay, sumost 
invaluable. " — Liverpool Mercury, 

*' Mr. Greenwood, stipendiary magistrate in the Staffordshire Potteries district, and 
Mr. Martin, of the Southwark Police Court, have produced a portly magisterial hand- 
book applicable to the whole of England. It contains all the statute law relating to the 
procedure,' jurisdiction, and duties of magistrates and police authorities, with notes and 
references to recent decisions, and appears to be put together, as might be expected 
from the professional experience of the authors, in a thorough and business-like manner.*' 
— Saturday Review, 

^ This^mork is eminently practical^ and\^fplus a real want. It plainly 
and concisely states the law on all points upon which Magistrates are called 
upon to cuiju^kate^ syk^mati4;alht urra^^dy so a^ tuf if eas^ f/[ f^erence. It 
ought to Jmd a place on every Justices fabUy and we cannot but think that its 
usefulness wilt speedily ensure for it as large a sale as its merits deserve,^ 
-^Midland Counties Herald. 

** The'exceedingfly arduous task of collectmg'tc^ether all the enactments on the^subject 
has been ably and efSciendy performed, and the arrangement is so methodical and precise 
that one is able to lay a finger on a Section of m Act almost in a nioment It is won- 
derM. what a mass of informatioa is comprised in so comparatively small a space.. We 
have much pleasure in recommending the volume not only to our professional but also to 
our general readers ; nothing can be more useful to the public than an acquaintance with 
the oiitlines of magisteriid jurisdiction and procedure.** — Sheffield Post. 
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. Now published^ ia cxovm Svo,, piice 4r., cloth^ s 

A HANDBOOK OF 

The Law of Parliamentary Registration, 

With an Appendix of Statutes and Full Index. 
: By J. H* SEAGER, Registration Age'ftt, " 
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Just p\;l?\ished9 in 8vo,) price 5^., cloth, post free, 

THE LAW OF 

PROMOTERS OF PUBLIC COMPAOTES. 

By NEWMAN WATTS, 

Of lincoln's Inn, Barrister-at-Law. 



" Some recent cases in bur law courts, which at 
the twt6 attilact^ ivueh .public notice, have demon- 
strated the want of some clear and ^concise exposi- 
tion of tibe powers and liabilities of promoters, and 
this ta^ has been ably perfMmed by Mr. Newman 
Wsitts.**— Investor's Gnardu^n, 



" Mr. Watts has brought together all the lead- 
ing decisions relating^ to promoters, and dliectora, 
and has arranged the information in a very satisfac- 
tory manner, so as' to readily show the rights of 
different parties and the steps' which can be legally 
taken by promoters to further interests of new com- 
panies.— Z>a«/^ CArompie, 



Now ready, in One Vol., 8vo., price I2x., cloth, 

A COMPENDIUM of ROMAN LA W; 

FOUNDED ON THE INSTITUTES OF JUSTINIAN:. 

TOGETHER WITH - '^ 

EXAMINATION QUESTIONS 

SET IN THE UNIVERSITY AND BAR EXAMINATIONS 

(WITH SOLUTIONS), 

And Deflnitions of Leading Tenns in the Words of the 

Principal Authorities. 

By GORDON CAMPBELL, 

Of the Inner Temple, M.A, late Scholar of Exeter' College, Oxford: MA. 
Trinity College, Cambridge ; Author of " An Analysis of Austin's 
Jurisprudence, or the Philosophy of Positive Law." 



" Mr. Campbell, in producing a.compendjnm of 
the Roman law, has gone to the best English works 
already existing on the subject, smd has made ex- 
cellent use of the .materials fonnd in them. The 
volume b especially intended for the use of students 



who have to pass an examipatlQ]:^ in Roman, law, 
and its arrangement with it view to this end appeacs 
very good. The exigence of text-books sudi as 
this should do much to prwent the evil system of 
cramming.** — Saturday Review. 



In 8vb., price *js. 6</., doth, .' 

Titles to Mines in the United States, 

WITH THE 

Statute and Rrferenoes to the Decisions of the Courts 

relating thereto. 
By W. a. HARRIS, B.A., Oxon^ 

Of Lincoliji'^ Intt,39UTister*at-Law, and of the American Bar.- 
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